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Court of Appeals of the District of Columbia 


No. 4442. 

United States ex Rel. Helen L. Givens, Appellant, 

vs. 

Hubert Work, Secy., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 70478. 

United States ex Rel. Helen L. Givens, Relator, 


V. 

Hubert Work, Secretary of the Interior of the 
United States, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered tliat in the Supreme Court of the Dis¬ 
trict of Columbia, at tlie (hty of Washington, in said Dis¬ 
trict, at the times liereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit : 


l-4442a 
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1 I*r(ifi(j)f for Ma)i(l<nnus. 

Filed August 4, 1920. 

Ill tlie Suprenu* Court of the Distriet of Columbia. 

X(». 7047S. 

United States ex l\el. Helen L. (iivens, 

V. 

Hubert AVork, Seeretary of the Interior of the 

United States. 

To tile Houorabl(‘ the Judges of tlu* Sipireino Court of the 
Hist riet of ('oluniI»ia : 

Th(‘ ])(‘titioii of iho r(*lal<u‘ r(*spoe1 fully shows: 

(1) 'I'hat tho relator, llehai L. Civeiis, is a eitiziMi of the 
United States and a resident of I’asadeiia, (’alifornia. 

(2) 'That the res])ondent, Hnl)(*rt Work, is the Seeretary 
of the Int<*rior of tin* Cnited States, who is ehargi‘d bv law 
with tin* perfonnanei* of e(‘rtain ministerial duties and is 
hen*in sin*d in his otlieial eapaeity for failun* to earry out 
and ]n‘rform such ininist(*rial duties as herein moiH* par¬ 
ticularly are set forth. 

(M) 4'he land invoh’ed in this suit is described as Lots 4 
and !>, respectiv(‘ly, Frl. X. W. • i* 

X. F. • 1 , Sec. .‘Jl, 'fowiiship 2 X(U-th, Haiige 12 West, 
S. 1>. .M., Los Aim'eles Land District, California. This land 
will in this jietition be }n‘reafter r(*ferred to as “the land.’^ 
4'he land is mountainous and rough, and is near Fasaileiia, 
(’alifornia. 

(4) 'File rt'lator claims that the S(*eretary of the Interior 
has tin* ch'ar minist«‘rial duty to issin* a pat(*nt to her for 
tin* land in (pn*stion as tin* bona lide jiurchaser 

2 lher(*(»f nnder Section 7) of tin* Act of March J, 1SS7, 
24 Statutes at Large b.At), entith*d “An act to provide 

for tin* adjnstnn'iit of land grants unnh* by Congress to aid 
in the construction of railroads and for the forfeiture of 
imeanu*d lands and for otln*r purposes." The said Sec¬ 
tion 5 provides as follows: 
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“Soc. T). That wlioro any said c*oni])aiiy shall have sold to 
citizoiis of tho I'liitod States, or to persons who have de¬ 
clared their intention to heeoine siieh citizens, as a i)art of 
its grant, lands not conveyed to or for the use of such com- 
l)any, said lands being the niiinhered sections prescribed in 
the grant, and being coterminous with the constructed i)arts 
of the said road, and where tin* lands so sold are for any 
reason excei)led from the o])eration of the grant to said 
company, it shall he lawful for the bona tide ])urchaser 
thereof from said company to make ])ayment to the United 
States for said lands at the ordinary (lovernment price for 
like lands, and thereupon patents shall issue therefor to the 
said bona tide purchaser, his lu*irs or assigns: * * 

(5) The land in (piestion was within the ])rimary limits 
of the grant to the Atlantic and Pacilic Railroad Uom])any, 
I'y the Act of July 27, IStiO (14 Stat., 2!)2), and opposite the 
nnconstructed portion of the road, the grant as to which 
tract, together with oth(‘r lands was forfeili‘d by the Act of 
July (), 1S8() (24 Stat., 123). It was also within tin* pi’imary 
limits of the grant to tin* Sonth(‘rn Pacili(‘ Raili'oad Uom- 
])any, branch liin*, by tin* Act of Mar(*li .3, 1S71 (Ki Stat., 
7)711), being among tin* nninhcn*)! s(*ctions pr(*scrih(*d in 
said grant and lH‘ing cot(*i‘minons with the constructiKl 
parts of said road. It was, tog(*tln*r with otln'r lands, held 
by the Snpi'eme Uonrt in its decision of Octohei’ 12, 18117, 
in Southern Pacific Khiilroad (’omi)any v. I'nited States 
(1G8 V. S., 1), to have been (*xcept(*d from said grant by 
reason of the prior grant to tin* Atlantic and Pacific Rail¬ 
road Company. 

3 (()) By decree (*nt(*red August o, 18118, by the Cir¬ 

cuit (’onrt of tin* rnit(‘d Stat(*s for tin* Xinth Circuit, 
Southern District of California, in rnit(‘d States v. South¬ 
ern Ihicitic l^ailroad Company c/ al. (Xo. 184), the title to 
the land in (piestion tln*n nnsni'veyed, was adjndg(*d to be in 
the United States subject to the I’iglit of Daniel 1). Brunk, 
his heirs, executors, oi- assigns, to ])nrchase tin* same under 
Section b of the Act of Maivh 3, 1887, supra, the di*cree de¬ 
claring and adjudging Brnnk to hav(* be(‘n a bona fide pur¬ 
chaser from the Sonthei-n Pacilic Raili’oad Company within 
the meaning of said act, and to lx* (*ntitl(*d to make payment 
to the United States and secure a patent therefrom to the 
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land iijioii coinplyiiii^ witli tin* provisions of said Section a. 
Said decr(‘e, as to P>runk and Ids transferee, Milton 1). 
Painter, and otlno’s, was afliiTiKMl daimarv 27, 1902, in 
Pnited States v. Southern Pacilic Pailroad Poni])any (184 
I'. S., 49), and final decree was enttovd S(‘])teml)er 8, 1902. 

(7) Brnnk was an American citi/.mi and had settled on 
tlu‘ land in 1882. dnly 24, 1887), h(‘ entered into a contract 
with the Southern Pacilic Kailroad Pom])any for the pur¬ 
chase of the land for tin* sum of $200, Brunk agreeing to 
pay the juirchasi* ])ric(‘ on or hefon* duly 24, 18IM). At the 
time of entering into the contract of purchase*, Brunk paid 
the company one installment of $40 on the purchase* price 
with euie yeai’*s aelvance* intere*st ame)unting te) $11.20, and 
on .July 22, 1880, ])aiel ane)the*r ye*ar's intei’e*st. 

(8) ()cte)he*r 8, 1880, Brunk e*nte*re*el into a written agree- 
me*nt with Milteui 1). Painte*r, a e*itize*n e)f the* Pniteel States, 
te) assign te) Painte*r all his inte*rest in aiiel te) the ce)ntraet 

with the* railre)ael ce)mpany inve)lving the tract in con- 
4 troversy, the* saiel agree*ment furthe*r re*citing that it 

was inte*nele*el te) he a ce)nve*vane*e* te) Painte*r e)f tlie 
e*ntire* title anel inte*re*st e)f lirunk in anel te) the* lanel. That 
agre*e*me*nt was e)n ()e*te)he*r 7, 1887, file*el fe>r re*e*e)i*el in the 
eellie'e* e>f the* re*e*e>rele*r e»f Los Ange*le*s (’e)untv, the* e'euintv 
\vhe*re*in the* lanel is situate*el. (te-teihe*!- l.*l, 1880, a fe)rmal 
assignme*nt hy l>runk te) Painte*r eef all his right, title*, and 
iiite*re*st in anel te) the* saiel e*e)ntrae‘t with the* railre)ael ce)m- 
l)any was maeh*, the* i*aili’e)ael ce)mpany e-e)nsenting therete) 
Xe)Ve*nd)e*r 2(5, 188(5. The* e'e)nti*ae't e)f pure*hase*, anel the in- 
strume*nt e)f assignme*nt the*re*e)f, do ne)t apj)ear to have been 
rece)rele‘el in the*e‘e)unty re*ce)i*els, hut in 18!)4 were* e)ffe*red anel 
lih*el as e*vieh*ne*e* in saiel suit Xe). 184. 

(!)) liy Lxe*e*utive* pre)e*lamatieeii e)f l)e*e*e*ml)e*r 20, 1892 
(27 Stat., 1049). the* saiel lanel, the*n still unsurve*ye*el, was 
])ursuant te) the pre)visie)ns e)f the* Act e)f March .‘I, 18!)1 (20 
Stat., lOlk”)), incluele*el within the* limits e)f the* San (lahriel 
Timl)e*rlanel Iu*se*rve*, anel hy Lxe*cutive* e)ieler e)f .June 20, 
1!K)8, it was maeh* a ))art e)f the* Ange*h*s Xatie)nal Fe)rest. 
'riie lanel was surve*ye*el in llMl anel the* ))lat e)f survey 
there*e)f was tile*el in the* leeead lanel e)nie‘e* at Le)s Angeles, 
0’alife)i‘nia, ()cte)l)e‘r 4, 1912. 

(10) ()cte)l)e*r 27), 1!)17, Painter (a wielower) hy grant 
deed ce)nveye*d te) the re*late)r, lleh*n L. (iive*ns, the land in 
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(liiostioii ami all his i*i,i*ht, title and interest in Brnnk's eon- 
traet of purchase. 

(11) X()vemht‘r 2, 11)17, tin* relator, llehni L. (livens, 
filed ai)plication to enter and purchase the land in (pieslioii 
under Section 5 of the Act of March d, 1887, heretofore 
cited, and ])uhlished notice of hei’ intention to make proof 

on her claim Fehriiary 28, 11)18, and on that day 
f) made ])roof. Th(‘ lelator has fully (‘stahlished her 
right to receive a pattmt for the land in (pu‘stion as 
the bona fide ])urchaser thereof, and the only objection 
thereto is a contention of the respondent that her said right 

has been lost hv lacht‘s hv reason of the facts stated in the 

« • 

next paragra])h hereof. 

(12) In 11)01 or 11)02, a forest rangiu* took ])ossession of 
a house on the land in which Brunk had resided before his 
death (the ])lace was calh‘d “Brnnk’s Hat” or “the Brunk 
])lace”), with a view to establishing a ranger station. Find¬ 
ing the house unsatisfactory, he tore it down and erected a 
cabin. About 11)07 a new ranger station was (*rected on the 
land, which has hemi us(‘d hv the Fori‘strv S(‘i’vice ever 
since. Thereafter, hetwcnui 11)07 and 11)17, thirty ])(‘rmits 
\\'erc‘ issu(‘d hv tin* For(‘strv Sei’vico to t‘rect cottagc‘s on the 
land. Fiach pcuTuit reciti'd “'This pcoanit is issu(‘d subject 
to all existing valid claims.” Fmsuant to those* p(‘rmits 
im])rovem(‘nts W(‘i*(‘ made by the* j)(‘i'mitt(*i‘s on the land 
j)rior to Xovemh(‘r 2, 11)17. 

(Id) .Marc'h 21, 11)18, tin* .Acting Distriei Foi’(*st(‘r filed 
a j)rot(‘st against tin* I'olator's application on the ground 
that hv her alh*ged unr(‘asonahh‘ dclav she* had lost the right 
to j)urchase. 

(14) By (h*cision of tin* Assistant (’ommissiom*!- of the 
(i(*n(‘ral Land Oflice* dated ()ctoh(*r 18, 11)21, the protest of 
the Fort‘stry S(*rviee was dismissed and the* application of 
th(‘ relator was allow(‘d. d’he local officers wei’e* dir(.‘cted 
to issue her a ])ro])(‘r cash c(‘i*tili(‘at(‘, which was ac('oi*dingly 
done under date of October 28, 11)21, aftci’ ])aym(*nt in full 
by her for the land. A (*opy of this cash ('ertificate is at¬ 
tached h(‘r(‘to marked “Fxhihit A.” From this de- 
d cision the l)(*])artm(‘nt of AgricultuiH* ap])(‘aled 
(representing the Forestiy S(‘i-vice). S(‘vei*al of the 
])ermittees intervemul {ind ui\g(‘d that the application of the 
relator be disallowed. 
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(ir>) I>y derision of Ani;ust 17, tlie First Assistant 

Serivtarv of tin* Interior atlirined the (h‘eision of the As- 
sistanl (’oininissioner (»f the (i(‘m‘ral Land (Uliei*, and Iield 
that the I’elator was entith*d to purchase tin* land. 

(IG) 'file I)(*])artinent of Ai;ricnltnre thereiij)on tiled a 
motion for n*hearinu‘ as did a certain Bisnet, one of the 
p(*rinittees. By decision of (Ictolun- *J1, the Seci’etary 

of the lnt(*rior ln*ld that tln*n* shonld hi* a d(*nial hy Helen 
L. (iiv(*ns of c(*rtain alh*i 4 :ations which had heen made as to 
laches and that thei'e shonld he a ln*arini 4 : tln*reon. Such 
d(*nial was lih‘d and ln‘arinii‘ had h(‘for(* tin* lie,lister and 
l\\*ceiver at Los Anneles, Falifornia. 

(17) P>y decision dated Fehrnary 1, lh*J4, on the record 
made before tin* lie,uisti*r and lL*c(*iver the (Commissioner 
of the (leiieral l.and Ollice held au:ainst the relator and 
ordered that tin* cash certiticate issin‘d in her name he held 
for cancellation snhj(*ct to tin* ri^ht of a]>peal. 

(IS) The ri'lator a])pealed from this decision to the Sec- 
ri*tary of tin* Interioi*, who ln*ld April G, Llih'), that sin* was 
uniltv of laches and that the decision of the (Commissioner 
shonld 1 k‘ atlii'ined. A motion foi- rehearinu’ was dulv tiled 

hv Helen L. (iivens and was (h‘nied hv tin* Secretarv of the 

• • • 

lnt(*rior under date of dune LJ, !!>-.”). Whereupon the Act¬ 
ing- Assistant (Commissioin'r of the (leneral Land Ollice 
closed the case and linally canci‘lled tin* application 
7 to purchase hy the I’elator, and notitied her counsel 
under dati* of dnin* ‘J7, llL’d. 

(1!>) 'rin* facts as heretofon* stated in this })etition are 
stated n])on information and h(‘lief from tin* statement of 
facts made in the decision of the S(*cn*tai'v id’ the Interior, 
toii’i*ther with certain undisputed evidence h(‘foi’e tin* Land 
()tlii*e. 'Tin* relator helieves that then* will he no issue of 
fact involved in this cas(*. 

(*J0) rin* reason uiven hy tin* S(*i*r(*tarv of the Interior 
in his linal decision of April (5, Ih'J.*), and his r(*jection of the 
motion for rehearinu* dated June l‘J, lh‘jr), for his action in 
rejectiiiir the relator's ap])lication to ])urchase was the al- 
lei»:ed lachi's of tin* relator and ln*r pi’edecessors in title in 
])ermittinn' the period (d* live yeai*s and one month to i*la])se 
from Octohei- 4, when the plat of survey was tiled, to 

Xovemher 2, 1J17, when the a])plication was made, during 
which period the improvenn*nts were made on the land by 
the })ermittees. 
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(21) 'riio ri‘lalor alU‘! 4 (‘s that slio is a ])oiia fido ])nrrliasor 
ol' the land within tho nu‘anin.y: ol' Section a of the Act of 
March lcS87, (jiiotcd in ])arai*rai)h four hereof, that slic 
has made ])aynu‘nt for the same at the ordinary (Jovern- 
ment price* for like lands, and that it is the plain ministerial 
duty of the res})ondent to issue her a patent therefor. 

(22) The relator fui'tlu*!* allei*(‘s that the respondent 
violated his plain minist(*rial duty, as })rovided in said act, 
in cancelling*’ h(*i* ap])lication to ])urchase and in not issuing 
her a patent thereon, in that said Act of March d, 1887, con¬ 
tained no exj)ress limitation of time on the right to 

8 make* ]Mn‘e*has(* and unde*!* the* facts as state*el in this 
p(*titie)n and as founel hy the* See*i’e*tary, the*re* was, as 
a matte*!’ e)f law, no laches e)n the* part e)f the I’elate)!’ anel her 
pre*elecessoi’s hee-ause* lache*s is not like limitatie)n, a mere* 
matte*!’ e)f ti!!ie, hut is pi’ine'ipally a (p!e*stie)n ed' the* ine*(p!ity 
e)f pei’!!!itting a e*lai!!i to he* e*nfoi’e*e*d, anel the hene*tit e)f the 
elefeiise e)f lae‘he*s will not he* giv(*n to ])e*rsons e*hangi!ig 
their j)osition with notie-e* of the* I’ights of the* ])e*i’son against 
who!!! lae*he*s is asse*i’t(*d. 'Fhe* i’(*latoi’ allege*s that in this 
e*ase* the* rnit(*d State*s had notie*(* of the* rights of tin* !’elate)i’ 
and he*r pi’«*(h*c(*ssors in title* hy i’(*ason of the* de‘e‘i’e*e* e)f the^ 
(h!’e'uit (’ourt d(*se'!’ihe*d in jiaragraph six h(*i’(*of, anel that 
the* pe!’!nitte*e*s who e‘lai!n unde*r the* rnite*d State*s can have 
no g!’eate!’ I’ights than the* rnite*el State*s anel are also 
hounel hy ne)tie'e* of the* ele*cree* se> that any imp!’e)veme!its 
maele hy the* Unite*el State*s e)r the* pe*rmittee*s were with 
notice of the rights e)f the* i’e*late)!’ anel her p!’e*elee*esse)!’s a!iel 
ca!me)t he useel as a basis fe)!’ ele*streiving sue*h rights. The 
relate)!’ fu!’the‘i’me)]’e* alh*ge*s that since* the* ])e*rmits to each 
])e*i’!!iitte*e* i’e*e'ite*el “d'liis pe*r!!iit is issue*el suhje*e*t tei all exist¬ 
ing valiel e'laims," as alle*ge‘el in paragra])h twe*lve* he*i’e*of, 
ne) impi’e)ve‘!ne*nts maele* unele*!’ saiel pe*rmits cemlel elefeat a 
edaim wliiedi was e*xisting at the* ti!ne* the* pe*r!nits we*i’e is- 
sueel. 'File* i’e*hde)r furtlie*!’ alle*ge*s that the* ])ay!ne*nt feir the 
hniel hy the re*late)r anel the* ace'e*ptance eif suedi j)ayme*!it a!id 
the issuance eif a e'ash e*e*rtifie*ate* theu’efen* em October 28, 
ltt21, as elescrihe'el in ])a!’ag!’a])h femi teen hereof cemstituteel 
the e*e)mple*tie)n eif the* juirchase* eif the lanel hy the !’e*late)r 
!meler saiel Aed eif Ma!*e*h 1887, anel the Seci’etarv e)f the 
hiterie)!’ coulel neit lawfully the*!’e*afte*!’ !’e*fuse to issue 
h a pate!it he‘cause* of a!iy elelay i!i making the original 
applicatio!!. 
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(«.*>) Tiv ]<‘ason of tin* tthe rolator is advisail 
and tin*r<‘t’on* avers that tin* Seci’c'tai y of tlio Interior was 
and is without diseretion in tin* premises inasmuch as on 
the admitted facts then* was as a matt(‘r of law no laches 
in tin* relator and li(‘r pr(‘(h‘C(‘ssors and the i)lain and maii- 
datoi’v provisions of Section o of the Act of March 1887, 
make it lawful foi’ the I’elator to make ])aym(*nt to tin* 
rnit(*d Stat(‘s for the lands at the ordinarv (lovernment 
ju'ice for like lands, which tin* relator has done, and make 
it mainlatory tln*ren)»on for the S(*cn*tarv of the Interior to 
issin* a ])att*nt for the land and to deliver the same to the 
relator, hut tin* said i‘(*spon(h*nt has ntt(‘rly failed and ne^- 
h*cted and r(*fns(*d and still fails, n(*uh*cts and refuses so to 
do althoniih n*(pn*st(*d. 

\Vhen*fore, since this relatoi* has no remedv save hv this 
pi’oceedinii-, it ]>i’ays this Ilonoi-ahh* Conil: 

1 . 'riiat a rnh* may Ik* laid i*(*<piirinu- tin* n*spoinh*nt, the 
S(*cn*tary of tin* lnt(*rioi*, to appi*ar and answ(*r this ])(*ti- 
lion within sneh linn* as tin* <*onrl may deem prop(*r and 
.^hnw eanse why tin* wi-it of mandamus should not issin*. 

‘J. 'That the w l it of mandamus may issin* dir(*ct(*d to said 
r(*spondent, tin* Seen*tary of tin* lnti*rior, re«piirin.Li him to 
issin* a pat(*nt in favor of tin* I’elator for tin* land in (pn*s- 
tion, and t(> deliver such pat(*nt to tin* r(*lator. 

IIKLKX L. (IIVKXS. 

sn:x(d:w (joKMxtx, 

Att(tnirii fur li flutin’. 
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S i A I K (ir ( ’ai.ii'(h;nia, 
( 'uin/t tf nf -- 


I do solemnly sw(*ar that 1 am tin* n*lator in tin* above 
cause; that 1 have I’eatl tin* foreu-oiiuj: pi*tition and that the 
statenn*nts ma(h* ther(*in as upon pei'sonal knowh*d.ii(* arc* 
true* and that tin* stat(*nn*nts made* tln‘r(*in as upon infor¬ 
mation and lK‘li(*f, 1 lK*lic*v(* to Ik* time. 

IIKLMX L. (IIVKXS. 


Snhserihed and sworn to before* me* this l27th dav of »lulv, 

IDLT). 

[notarialSEAL. I BKXJ. W. IIAIiX, 

Sot ary Public. 
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“Exhibit A." 

Hoceivod Dec. 7, 1922, V. S. Land Oflicc, Los Angeles, Cal. 

AMS. 97.70. BB. I). S. V. 

Authorized bv letter “(J” ot* October 18, 1921. 

4-189. 

Dejiartment oT tlie Interior, United States Land Office, 

Los Angeles, California. 

Serial Xo. OdlObr). Keceipt Xo. 18b7dG8/2089732. 

('rrf ificafr. 

Section o. Act of March 3, 1887 (24 Stat., 556). 

(Date:) October 28, 1921. 

It is hereby ci‘rlili(*d that, in ])nrsnance of law, 
11 Ilehni L. (livens, r(‘siding at Dasadinia, in Los An- 
gel(‘s Cemnty, Stat(‘ of (’alifornia, (ni this day pur¬ 
chased of tli(‘ l\(‘gist(*r of this ()ffic(‘ /Ac Lots 4 and (W. U3 
X. L. i/i), Si‘ction 31, Township 2 X., I\ang(‘ 12 W., S. B. 
Mei'idian, California, containing 7S.10 aci*es, for which the 
said Helen L. (Jivinis has made payment in full as reipiired 
bv law. 

Xow, therefore*, be* it known that, on presentation e)f this 
Certificate* to the* Commissione*!* of the (Jenei’al Lanel Office, 
the said IIe‘le*n L. (iive*ns shall be* e‘ntitle‘d to ree*eive a Pat- 
e*nt for the* land above* ele*se*ribe*d, if all the*n be* fe)nnel regu¬ 
lar. 

B. F. (JROVES, 

Register. 

XoTK. —A eluplie'ate* eif this (\*rti(ie*ate* is issne*el to the* 
claimant as ne)tie'e* e)f the* ae*e*e*ptane*e e)f the pre)of anel [)ay- 
rnent, anel e)f the* allowane*e* e)f the* entry by the Register anel 
Receiver. 

The* eH’iginal is fe)rwarele*el te) the* (ie*ne*ral Lanel Office, with 
the entry papei's, foi- appreival by the (Commissioner of the 
(leneral Lanel Oflie-e* anel issnane*e* e)f jiatent. 

The eluplicate ce)])y forwarele*el te) the claimant should be 
Jield until notice of issuance of patent is received. 
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In nil con’csixnxlciKM* (‘oncco’nln.u’ tlu* iMitry in connoctioii 
with wliicli this (\*i tilicalc issued, refer to tlie name of tin* 
land otliee and the sei'ial nninher noti*d hereon. 

A j»]>rov(‘d: 


Bv 

0-1710. 


V2 


Dlrisiftn 


litdr in ShnU' ('(lifSC. 


Filed An.Liiist 4, lO-o. 


Fpon eonsid(‘ration of the ))(‘tition this day tiled in the 
above (‘iititled eans(‘, it is hy tin* Court this 4th day of Aii- 
.unst, lIl'Jo, 

()rd(‘r(*<l, 4'hat the respondent, linhert Work, S(‘er(*tary 
of the interior, .show cause in this (’oni't on or hefoii* the 
.'list (lav of Anmist, 1!>2.”), at 10:00 a. m. whv tin* wi*it of 
inandainns slionld not issin* as in said p(*tition prayed, pi*o- 
\id(*d that a eop.'’ ‘d' this or(h*r shall hi* s(*rv(*d on said la*- 
spond(*nt on or h(*for(* tin* -."^^th dav of Anunst, lit-."). 

F. L. SIDDOXS, 

./ nsticr. 

Ixrtuni. 

S(*rved a eopy of the within Bull* on defendant named 
S a 2.') j)ersonallv. 

F. SXYDFK, 

r. S. Marshal. 

V. B. 8. 

Filed Ann’. 7, 102.”). 


1 


•> 
f > 


Ixrsjtnnf/rnt \< Ansirrr. 


Filed Anuust 2th lt*2.”). 

('oines now llnhi*rt Woi k, S(*i*ri*tarv of the Interior, and 
in answ(*r to ri*lator's p(*tition and hy way of return to the 
1 ‘nle to show eaiist* ln*ri*in jssin*d, savs: 

1. He admits the allegations of parai^raph 1. 

2. He admits the alle<»ations of i)aragrapli 2. 
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llo jidniits till' nlli'.uatioiis of jiara^rapli 3, oxcvpt that 
till' lands involvi'd in tin* suit aro lots 4 and 0, rosjiectivolv, 
Frl. X. W. i ,, X. K. > ,, and S. W. X. K. V\. Sir. 31, T.‘l2 
.X., 1\. 1*J \V., S. r>. M., Los Anitvli's land district, California, 
which he denies and alle^ues the fact to he that the lands in¬ 
volved, as fully ajjpears from further recitals in relator's 
petition, ai*e lots 4 and !), or the W. • X. L. ' j, said Sec. 31, 
hei’ein ahovi* descrihed, and that said lots contain 78.10 
acres. 

4. He admits that the ri'latoi* is now assertin’** and has 
heretofore ass(*rt(‘d tin* claim madi* in ])ara,iL*ra])h 4 bnt 
(h'liies tin* coi-rectness of that claim. 

o-S. He admits tin* alh'^ations of para^rajihs a, (J, 7 and 8. 

J). He admits tin* allej^ations of jiaraiira])!! h and further 
avei’s tin* fact to he that tin* existence of the land in ipies- 
tion as part of Sec. 31, 'T. 2 X., IL l‘J \V., S. H. .M., (Cali¬ 
fornia, was, and has hi'on since ISSl, identilied of ri*cord as 
one of the railroad sections lliroimh tin* snrvev of the ad- 
joiniiiii* S. Jsaid See. .31, and approval of tin* plat thereof 
ini Apiil 21, iJ^Sl, which plat was till'd in the land otlice at 
Los Angeles, t 3Pipn-iiij,^ January 14, 18S2, and fnr- 
14 thei* avers that the j)raclice of the Land Di'partment 
permitted the tiliiiLi- nf ap])lications to pni’chase under 
the Act of .March .3, lS^s7, hefoi'i* survey of the lands sought, 
so lon.n- as they appeared to he lands in I’ailroad sections. 

10. .\nswerin,Li’ pai*a,^raph 10 he admits that on October 
2.3, 1017, .Milton D. Painter, a widower, executed a convey¬ 
ance called a .urant ih*ed ])nrpoi*tin.u* to ,i*rant to Helen L. 
(livens the area involved in this suit and Painter’s ri,i**ht, 
title and interest in Pi'nnk's contract of purchase. Whether 
this deed was, in fact, more than a ipiitclaim ih'ed is not 
known to i*espondent. 

11. Ill* admits, in answer to para.uraph 11, that on Xo- 
vemher 2, l!n7, tin* relator filed aj)plication to (*nter and 
piii’chase the land in ipiestion, nnih'i* section .3 of tin* Act of 
.March .3, 1SS7, and ]»nblished notice of her intent to make 
proof of hci* claim on February 28, 1018, and on that day 
made proof, bnt denies the relatoi* has fnlly established her 
rie:ht to i*ecei\e a ]»atent for the land in ipiestion as the 
hofia //V/r purchaser thereof, and denies that tin* only ob¬ 
jection the]*eto is tin* contention of this respondent that 
relator's alleged rieht has been lost bv laches bv reason of 
matters alleged in jiaragraph 12 of relator's petition and 
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tin* tact to Ik* that, in tlu* cxcMTisv of tin* duty and 
discretion imposed n|>on liim hy law, he has found that tlie 
alleired linht of purchase* had (*x])ired Iouij: prior to re¬ 
lator's alleii-ed purchase of that riirht from Milton I). 
J*aint<‘r on October ‘Jo, 1!M7, and the tilinii: of her applica¬ 
tion to purchase in Xoveinlu*!*, IJU?, and that the relator 
was not a hniui fidr purchase*!’ within the meaniiiu: of 
lo see-tieni o of the* Act e)f .Mare'll .‘I, 1887. He is iu- 
foi’iin'd and ave*rs that the* elecisiem e)f these matters 
i.s V(‘ste‘d hy law e*xe*lnsive*ly in him, anel ne)t subject to re- 
vi«*w by this honoi’abh* e*onrt, npeui the facts set forth in 
i’e*lat«u’’s |>etition, but in aiiswei’ to the sue*cee*eliiij:: para- 
m’aphs of relatoi 's pe*tition she)ws te) the ce>urt the facts 
upon whie-h he has lonnd that re*late)r has nei valid claim te) 
the* lamls in <jn(*stion. 

U. Answei inii- )»ai’am’aph U, whie’h is allei>eel by ])ara- 
uraph 11 of I’elator's pe*tition to set fe>rth the facts upon 
whie-h tin* I’elator's e-laiin has be*e*n ele*nieel by this respe)nel- 
e-nt, he admits the matte*rs alh*>:e*el in pai’auraph IJ, but 
states these addiii«mal fae-ts whie-h u(>ve*i’ne*d his re*fusal te) 
I’ecduiiizc relal«>i’*s alleued e-laim nnd(*r S(*e‘tion o of the* Act 
of M a i’<*h .‘b 1 >87 : 

Milton 1 >. Paintei’ pnre-hased fi’om Danie*! D. Hrunk the 

lattei’*s contia<*t to pure-hase* lands e*laime*d by the Southern 

I’acilic b’aih’oad (’ompany. in ()e*te»be*r, 1880, which was 

]»rior to the leinedial Act of Mai’e-h J, 1887, and ein the elate 

of that act I’ainter was one* of the* pe*rse)ns elescribeel by 

see-tion b thei’eof. Ihiinte*!’ bought l)runk*s ri<»hts for 

and, as IJriink's assiLiiie*(*, was a jiarty elefe*nelant in 

the* suit bv the I'nited States auainst the* Southern Pae*itic 
• * 

b*aili’oad (’<»m|>any t! <jl. in the* (’ii’e*uit Court e)f the rniteel 
State's, foi’ I he* S(»nth(‘i*n I>isti*ie-t eif California, re-ferreel to 
in pai’amaph b of I’c'lator's pe*titie)n. His ri,u:ht te) ])ur- 
e-has(*, upon e-oinpliaiice* with the* pi’ovisions of the* Act e)f 
Mare-li d, 1887, was e*stablishe*el by the Cii’cuit Ce)urt, anel 
aniinie-d by the* Snpi’eme* (’onrt in 1!M)J as aelmitte*d in para- 
iii’aph 7) ln*i’(*(h‘. 

K) Caint(*r never o( « ujii(‘d tin* laiiel, upon which Brunk 

had (‘re*i-te‘d a cabin anel apiary, anel from Brunk’s 
de*ath in 1888 until l8l>!> this e-abin was e)e*cu])ie*el by three 
sne*e-e*ssive* s(jnatt<‘rs, none* of wheun claime*el throuirh or 
unele*r Cainte-r, and without e*ffe)rt by him te) eject them. 
In IJMil eu’ 1!M)J a fen’est raniie*r went upon the premises, 
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wliivli nno(*(*u])i(‘(l, and (‘stablisliod a ranker station 

nvar tin* I'>nmk cabin. Findiiiii: this cabin dilapidated, 
V(‘rinin iid‘(*slcd and nninbabit(‘d, tlic ran.i*cr burned it down. 
In 11)07 a larger ranuiu' station was built and since then 
there have* Ixhui adiUxl, in connection therewith, a barn, 
fenc(‘, water systiun and trees, with incidental grading and 
iniprovennuits, being of the valn(‘ of $2,37(). The land is 
within al)out six miles of tin* main part of the City of Pasa¬ 
dena, California, and is an attractive spot for the location 
of snmmm- camps or cottage's and, beginning in 1007, s])ecial- 
ns(‘ p(‘i-mits, ninh'i* the Act of dniu' 4, 1S1)7 (30 Stat. 11), as 
aiiK'iHh'd by the Act of Fi'brnai’y 1, 11)07) (33 Stat. ()*JS), 
we*n‘ granted by the Forc'st S(‘rvic(‘ to ])ersons desiring to 
build sumim'i- cottage's. The'se' ))ermittees ])aiel annual 
re'iital te) the' Feu’e'st Se'iwie'e' feu* such s])ecial use's. There 
W'e're' issue'el, as t(> the' lane! in (|ue*stion, one' ])e'rmit in 11)07, 
tlij’e'e' in IDOS, nine' in lOOl), se'Ve'ii in IDIO, fe)ur in IDll, e)ne 
in 11)13, thi‘('(' in IDKI anel one in 11)17. Fneh'!* tlu'se ])ermits 
twe'iity-six snmnn'r e'ottage'S have' bct'ii e*i-e'e‘t('el having a 
total \ alin'of at least $*J<i,000. 

Milton I). Painte'j*, who, dm*ing mne*h e»f the' time' up te) 
lOK), re'sieh'd ill, and owiie'd prope'rty in Los Ange'h'S, Cali¬ 
fornia, eliel not take' any stc'jis teiwarel notifying the' Unite'el 
State's of his pnrpe)S(' to e'Xe're'ise' his jii’ivile'ge' te) pur- 
17 e-hase' the' laiiel uneh'r se*e*tiem 7) e)f the* Act e)f March 3, 
1SS7, at any time', e'ithe'i* thre)ngh pre'se'iiting an ap- 
plie'atieni to piire-hase' to the* Fnite'el State's lanel e)nice at 
Le)S Ange'h'S, e>r by prote'st against the' e)e'e*upation e)f the 
lanel and the* plae-ing e>f e'xte'iisive* impre)ve'me'nts the're'ein by 
the* Feu'e'st Se*rvie*e‘, aiiel the' s|)e'e*ial-nse pe'i'initte'e's, e>r in any 
e)the'r manne'r. It was imt until IDHi that Painte'i' te)e)k anv 
ste'ps tejwarel asse*rting his e-laim. Ine|nii'ie's by him ce)n- 
e'e-rning his e'laim, as te» whie'h he' the'ii hael ne» spe'e'ilie* re‘e*e)l- 
lee'tieni, breniglit him inte> e*e)ntae't with llarriseni Warel, a 
title' se*are*he‘r at Lees Ange'h'S. Afte'i* e'eeiisieh'i'abh' elillicultv 
in ieh'iitifving the* lanel, Painte*r furnishe*el Warel inlorma- 
tieeii whie'h e*nabh‘el the* latte*r tee ase*e*rtain that the' Supreme 
Court hael in lOO’J eh*e‘re*e*el the lanel tee be'heiig tee the' Cniteel 
State's subje*e't tee the* I'ight eef piire-liase* by Briiiik eer his as¬ 
signs, anel that tax arre/ars anel eethe*r expe*nses w’eeuhl re- 
epiire an eeiitlay eef seeme* s^300 tee make* the* e*laim eeiie present¬ 
able uneh*r the* Ae-t eef Mai'cli 3, 1S87. Painter was unwill¬ 
ing te) spend this ameeiint anel eeii October 27), 1917, sold for 
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ifoO nil his riirhls llic* (Iccision of tlio court to Ward, 

who was willinn' to woik tla* matter out himself. Ward 
eaused the deed to t)(‘ ma(h‘ to Il(*len (liveiis, thi‘ relator 
therein, a lelative, who paid no consideration thend’or. 
Ward Innl not seen tin* land sinci‘ IhOti hut honixht it as a 
camp sit(‘ for his mot Inn* with whom relator resided at Pasa¬ 
dena. The land is ahont thirty miles from Los Ani^eles, yid 
Wald neither visit<Ml it nor made aiiv (dTort to ascin’tain 
from tin* i*eeords (»f the land othce in I^os Ani;(‘les or els(*- 
where wln‘ther the lainl was occupied or otherwise ad- 
vei’sely elainn*d or ln‘ld, hnt l)on.i»ht for a nominal 
is eon>id«*i-ation in willful disreuanl of ]n*ol)ahle ad¬ 
verse claims, and on tin* chance tlnd In* mi.ii’ht .ijain 
title, all of which constitnti* laches on tin* part of r(*lator\s 
iri*antor, and a s|M*cnlativ(* (‘tfort on the part of rt‘lator, for 
the heiietit of War<l, to acpiiirc* tln*se lands, in violation of 
the i*(‘i|nirenn*nt of section o of tin* Act of March o, 1SS7, 
that a|>|»licants 1 ln*i*(*ninler he Innm fidr ]nirchas(*rs. 

].*). Il(* admits the alh*uations of para.i;ra])h I.*). 

14. 11(* admits tin* allegations of jiarau'raph 14 and fur¬ 
ther avers that tin* pnrchasi* |)ric(* paid was $117.70, which 
sum, paid lleceiidM'r 7, II^-'J, is hehl hy tin* ri*ci*iv(*i* of the 
Los .XiiLieles land oflici* p(*ndiim' t(‘rmination of this contro- 

V4*»*sv or (*arli(*r ilemand hv r4*lat(H*. 

• • 

lo-lS. IL* admits tin* alh*Liations of ])arai^raphs lo, 16, 17 
and IS as to action ln*r(*tofore taken in the Land l)e])arl- 
m(*nt upon i*elator‘s application to ])nrchas(*. 

111. lie is infoinn*d and h(*li(*V(*s that no answi*r is re- 
<piir(*d as to tin* alh*,iiati<nis of para,iira])h 111, which he avers 
ar(* immat4*rial. 

L’t). Answ(*rinii- parauraph *J0 h(* admits that a reason 
liiven for tin* (h*nial of |•elatol•*s claim was as alh*med ther4*in, 
hnt ave!*s that althoni;h in its(*lf a fnll and snnicient ]*eason 
and tin* <nn* st!*ess(*d in his d(*cision, tin* said laches was not 
tin* soh* i*«*ason whv this claim was (h*ni(*d, as has lK*eu ln*r(*- 
tofon* fully shown hy ])arairi*aph- 0 and 1(1 hereof. 

lM. lie deni«*s all alleiiations of para.ii*ra])h 21 (*xce])t that 
1 ‘elator has nnnh* payment of tin* purchase pi'ice of the land, 

as to which In* savs that this moin*v is ln‘ld to the use of 

• • 

i*(*lator, and will Ik* ri*paid at any tiiin* as the ap])li- 
111 cation of relator stainls canc4*h*d n])on the records. 

22. IL* (h*nies the alh*i;'ations of parajrraph 22. 

22. He denii*s the allegations of i)aragraph 23. 
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And for further answer savs tliat the adniitt(‘(l alh‘i;a- 
tions in the relator’s petition and matters averrtul lierein 
diselose a situation re])ni*iiant to eipiity as to whieli this 
court ()U«;ht, in the exercise of its sound disci-etion, to de¬ 
cline to ^rant the writ of mandamus, to the d(‘triment of the 
United States and many others not ])arti(‘s to this })roceed- 
ini»-, who, under permits lawfully i;rant(*d for lands as to 
which no evidence of claim by r(‘lator or hin* pre(h‘cessors 
was timely made, have spent thousands of dollars in erect¬ 
ing improvements thereon, without j)i'ot(‘st by r(‘lator or 
her ])redec(‘ssors, as to whii'h matter it is fnrlhm* allei;ed 
that these ])ermittees, as lawful licinisees of tin* United 
States are indispensabh‘ ])ai‘ti(‘s and fnrtli(‘r says that as 
title has been d(‘cre(‘d to b(' in lh(‘ Unit(‘d Stat(‘s, and ap¬ 
propriation of the land has been mad(‘ by the Unit(‘d States 
for a sjiecial and ])ublic use*, this suit is on(‘ involvini*- the 
rij»lit and title of tin* Unit(‘d States which also is an indis¬ 
pensable party hereto, and has not consemted to hr sued in 
relation hereto and further says, that tin* i‘(*lator, in this 
form of ])roceedin.i*’, is s(*ekim;- tin* review of a (h'cision 
render(‘d by the respoiahnit in tin* course* of Ids adndidstra- 
tion of the })nblic-land laws of the Tnited States, and as tin* 
decision involved tin* (*xt‘ivis(‘ of Jndi^ineiit and dis(*i*(‘tion, 
the r(‘S])ond(‘nt's Jurisdiction is (‘Xelnsivc* and his acts, takcMi 
in the exm’cise of jnd,i;ni(‘nt and disci'e't ion, are not review- 
ahle by any court so loni;' as title to tin* lainl is still in th(‘ 
United States. 

20 Wherefore, haviiii*' made* compl(*t(* answen* to the 

])etition and retui'ii to tlu‘ lade to show ('anse, he 
prays that said rnh‘ may be dischai’i»(*d, that said petition 
may be dismissed, \vith his reasonable* e'eests, aiiel that he‘ 
mav be permitted te) elepart henc(‘ without elav. 

iiup>i:irr wok’k, 

Secretarjf of the Interior, 

DOXALI) V. Ill XTKK, 

Attonieif. 


Distric t of (’e)LU.MiiiA, ss; 

1, Hubert Work, Seci’etary of the* lnte*ide)r, re*spe)nele*nt in 
the above entitled cause, b(*in,i*' first duly sworn, say that 1 
have read the foregoing answer and am acepiaintc*el with the 


contents tlM'rcof, niid tliiil I ;iin infnriiHMl that all matters 
oi* fact therein set forth ai'<‘ trm* ainl I believe tlnaii to he 
t rue. 

iiriJKirr wokmv', 

Srcri‘t(irjf nf flu' Infcrl(/r. 

Suhsei'iluMl and swoi'ii to this *_!Ilth day of August, 
before me. 

|.\(»TAKiAi.si:.M..| w. r»Kirn;A.\i) ai’Kki?, 

X(tf(ir/t rnhltc in inn! for 

tin’ Distrid n f ('nlnmhla. 

Copy hei’eof r(*eeiv(‘d this ‘J!hh dav of .\ui;nst, lit-o. 

si»KX(d:H (ioKDoX, 
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\ftnrncff fnr Plaintiff. 

Ih'in nrrrr. 


Fih‘d S(‘ptemh(‘r 21, l!>2r). 


'file p<‘titioner demurs to tin* answei* liled in tin* above 
eans(* and savs that tin* same is bad in siibslanee, \vhei‘t*l*oi'(* 
tin* p(*titioin*r )H‘a\s that the writ of mandamus issm* as 
pray(*d in tin* p(*tition ln*r(*tof<»rt* lih*d: 

Amoni;' tin* matters (d* law int(*nd(*d to Ik* arnned in sup¬ 
port of tin* for(*Li‘oini;’ (h*nmi i‘er are: 

1. rpon tin* facts as shown by tin' answ(*r it is the plain 

minist(*rial dutv of tin* S(*ert*tarv of tin* Interior under tin* 

• • 

Act of .March b^S7, to issue a patent in favoi* of the in*- 
lator for the lainl in <pn*stion and t(> deli\'(*r such patent to 
tin* r(*latoi‘. 

2. r])on tin* facts as shown by tin* answ(*r tin* i’(*lator’s 
riiiht to tin* land has not lK*en (h*l’(*at(*d bv laeln*s. 

.”>. .Mi*]-i* (h*lay does not constitute* laeln*s, and tin* b(*netil 
of tin.* (h*f(*ns(* of laeln*s will not Ik* liivi*!! to p(*rsons who 
have ehanue*^! tln*ir ))osition with notice* eef the* rights eef the* 
])e*i‘son aii'ainst wlnnn laeln*s is asse*i‘te*el. 

4. rpon tin* facts as shown by the* answe*r tln*re* is ne) lae*k 
of bona tides in the relator. 

T). The answer is in other re‘spe*ets insnnieie*nt. 

SIM:X(’FK (iOHDOX, 

Attonicfi for Ixthiior. 
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Donald V. Iluntor, Ks(j., 

Attorney for Kes])oii(l(‘nt: 

Ideaso take notiee that the above (hnnnrrer will he for 
hearin,i>: on Friday October h, or as soon there- 

2*2 after as counsel can he heard. 

SFFX(d^lM;()hM)OX, 

Attiniicjf for lu'ldfor. 

Deceived a co])y of the above S(‘])t(*niher 21, l{)2o. 

DOXALD V. lirXTF.K, 

Atf(trnrff for UrsponAoui, 

By dOIIX \\ McDOWFLL, 

Acihuf SttlicHor. 

Supreme C’onrt of the District of Oolnnihia. 

Monday, Octohm- 1!>, 192.*). 

Session resumed ])ursuant to adjournment, lion. William 
Ilitz, Justice, presidini;-. 


Fpon consid(*i‘ation of tin* (hnnuiMMu* (»f ))(‘titioinn* tiled 
herein to the answin* of respondent, it is oi‘den‘d that said 
demurrer he, and the same* is h(‘r(‘hv ov(*ri’nh‘d. 

Fi'iday, ()ct(>h(‘r 22, l!)2r). 

Session resumed pursuant to adjournment, lion. William 
Ilitz, Justice, presidini;-. 


This cause came on to he heard u])on tin* d(*mui’rer of the 
Delator, Helen L. (livens, to tin* aiiswcu* of th(‘ respondent, 
Hubert Work, Secretary of th(‘ Intoiior of tin* United 
States, tiled herein; and was are,ued (tetoixM* !), lJ2o; and 
after consideration of the court it was, on ()ct(»her IJ, lh2o, 
ordereil that the demurrer he ov(‘i i nh‘d, to which the 
22 Ixelator excepts. 

Whereupon the J-ielator elects to stand uj)on said 
demurrer and it is 
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Fii]*tlu‘r ordered that the petition ot' tin* I\elator, Helen L. 
(liveiLs he, and the same is ln‘r(‘hy, dismisseil, to whieh the 
said lielator exeepts, ainl from whieli oi*dei* tiie Kelatoi’, 
Helen L. (livens, hy h(‘i* attoi‘n(*y uives notiee ot* appeal in 
open (’onrt, it is 

Further order(‘d that the appeal e()st hond lu*, and tin* 
same is ln‘i'ehy, fixed at nr j^oO.OO cash depositi'd 

with the (derk of this (’onrt. 

Mchujrutiduni. 

(tetohei* l!)*jr).—d(‘posit(*d in lii‘n of hond cm app(‘al. 

^\ssn)nnn nt o/ /Jrmrs. 

Fih‘d (tetoher ‘J4, 


Xow comes the IJelatoi’, Helen L. (liv(*ns, and mak(‘s tin* 
following’ her assiennn*nt ot* eri'oi-s in the ahoV(*-(*ntith*d 
cause: 

1. d'ln* (’oni’t (*n(*d in oV(*i rnlin.i;‘ tin* (h*mnrr(*r of the I\(*- 
lator, Heh*n L. (iiv(*ns, to tin* answei’ of the i‘(*spon(h*nt, 
Hnh(*rt \V(M’k, S(*en*tarv of tin* lnt(*iioi’ of tin* rniti*d 
States. 

-. din* Fmirt (*in*ed in making' and (‘nt(*i’in^- tin* onh*)’ and 
jndnnn*nt of ()etoh(*i- 2d, dismissinn* tin* petition of tin* 

Felalor, Heh*n L. (iivt*ns. 

SHFXldHJ (lOHDOX, 

Attm'm'ji fnr Ui’latnr, 

24 Di'sifindfInii of lucord. 

Fih*d Oetoher 24, ll)2r). 


ddie (derk will ])lease pre])art* transcript for a])])eal in 
the ahovi*-entith*d cause*, inclndinu- tln*r(*in: 

1. Ft*tition of H(*h*n L. (livens. 

2. ()i-dt*r of Aniiiist 4, l!t2.‘). 

d. Answer of res])oiuh*nt, Hnhi*i-t Work. 

4. I)emurri*r of ]n*titioin*r to answ(*i- of r(*s])on(U*nt. 

5. Ord(‘r of (tetoher Ih, lild.”), overridim^* demurrer. 


r. S. EX EEL. n. L. GIVENS VS. HUBERT WORK. 
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T). Jiulgment and order of October 23, 1925. 

7. Memorandum $50 cash deposited for costs. 

S. Assignment of errors. 

9. This order. 

SPENCER GORDON, 

Attoruey for Relator. 

Service of a coj)y of the al)ove assignment of errors and 
designation of record acknowledged October 23, 1925. We 
consent to tlie record as above designated, and to the im¬ 
mediate preparation of the transcript of record. 

DONALD V. HUNTER, 
Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States f)F America, 

District of (\)Innihiay ss: 

I, Frank E. Cunningham, (Merk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbcuvd from 1 to 24, both iiK'lusive, to be a true and cor- 
r(*ct transcript of the record, accoi’ding to directions of 
counsel herein til(‘d, copy of which is made jiart of this tran- 
scri])t, in cause No. 7047S at Law, wherein United States 
ex rel. Il(‘h‘n \j. Givens is R(‘lator and Hubert Work, Secre¬ 
tary of the Int(‘rior of the Unit(‘d States, is Respondent, as 
the same remains upon the tiles and of record in said Court. 


In testimonv wh(‘reof, 1 hereunto subscribe mv name and 
a nix th(‘ seal of said Court, at the City of AVashington, in 
said District, this 27th day of January, 192(). • 

I Seal Suj)rem(‘ (Vuirt of the Disti ict of (Vilumbia.] 

F1L\NK E. (TLNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4442. United States ex rel. Helen L. Givens, appellant, 
vs. Hubert Work, Secy., &c. Court of Appeals, District of 
Columbia. Filed Jan. 28, lt)2G. Henry W. Hodges, clerk. 
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3n tirte 

Court of ^pealo^Biotrict of Columlita 


No. 4442. 


United States, ex rel. Helen L. Givens, Appellant, 

V. 

Hubert Worj^, Secretary of the Interior. 


BRIEF FOR APPELLANT. 


Statement of Case and Questions Involved. 

This is an appeal from a final order of the Supreme 
Court of the District of Columbia overruling a demurrer 
to the defendanCs answer and dismissing a petition for 
mandamus. The appellant who was the relator or appli¬ 
cant in the mandamus jiroceeding will be referred to in 
this brief as “the plaintiff.’^ 

The action is brought to compel the Secretary of the In¬ 
terior to issue a patent to the plaintiff. There is no dispute 
as to the facts, which are fully set forth in the petition and 
answer. The sole question is one of law, as to whether the 
facts of the case bring the plaintiff’s claim within Section 
5 of the Act of March 3, 1887, 24 Stat. L. 556, which states 
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that in certain circumstances “patents shall issue.” The 
Secretary had originally decided that the j)laintitT was en¬ 
titled to a j)atent, but on rehearinjj: this decision was re¬ 
versed and a ])atent was denied. The plaintitT thereupon 
brought this suit claimiii'i: that the undisputed facts brought 
the case within the statute and that the Secretary was 
without discretion but was obliged to issue the patent as a 

ministerial dutv. 

* 

The facts can best be told in chronological order begin¬ 
ning with the background of the legislation on which the 
action is based: 

The land in (piestion is rough and mountainous and is 
near Pasadena, California. (Record i)age 2.) 

In the earlv davs certain lands, title to which was in the 
I'nited States, were granted to railroads as an aid to their 
construction, and the land in question was originally 
granted to the Atlantic Ac Pacific Railroad Company by the 
Act of July 27, 18G6. (14 Stat. 292.) It was also within a 
grant to the Southern Pacific Railroad Company under the 
Act of March 2, 1871 (IG Stat. 57J), but was held by the 
Supreme Court to have been excluded from this grant by 
reason of the prior grant to the Atlantic & Pacific Rail¬ 
road Comj)any. By the Act of July G, 188G (24 Stat. 123), 
the grant to the Atlantic & Pacific Railroad Company was 
forfeited by reason of the failure of the company sufficiently 
to construct its road. This resulted in the legal title to the 
land returning to the United States in spite of the at¬ 
tempted grants to both of the railroads (Rec. p. 3). A dis¬ 
cussion of these attempted grants and their effect will be 
found in Southern Pacific Uailroad Company v. United 
States, 1G8 r. S. 1. 

In many cases the railroads had sold their lands to 
pioneers, and in taking back the lands Congress did not 
intend to interfere with these inirchasers. With this in 
mind the Act of March 3, 1887, 24 Stat. 55G, was enacted, 


3 


and it is on this act that the present suit is based. The ma¬ 
terial provision was as follows: 

“Sec. 5. That where any said company shall have 
sold to citizens of the United States, or to persons who 
have declared their intention to become such citizens, 
as a j)art of its grant, lands not conveyed to or for the 
use of such company, said lands being the numbered 
sections prescribed in the grant, and being coterminous 
with the constructed parts of the said road, and where 
the lands so sold are for any reason excepted from the 
o])eration of the grant to said company, it shall be law¬ 
ful for the bona tide purchaser thereof from said com¬ 
pany to make ])ayment to the United States for said 
laiuls at the ordinary Government price for like lands, 
and thereupon patents shall issue therefor to the said 
bona tide purchaser, his heirs, or assigns: * * 

A certain Daniel 1). Brunk, a citizen of the United States, 
had s(‘ttled on the land involved in this suit in 1882. July 
24, 1885, he entered into a contract with the Southern Pacific 
Kailroad Company for the purchase of the land and had 
made certain payments thereon. On October 8, 1886, Brunk 
entered into a written agreement with Milton D. Painter, 
who was also a citizen of the United States, assigning to 
Painter all his interest in and to his contract with the rail¬ 
road company involving the tract in controv^ersy, the said 
agreement further reciting that it was intended to be a con- 
vevance to Painter of the entire title and interest of Brunk 
in and to the land. On October 7, 1887, this agreement was 
filed for record in the office of the Recorder of Los Angeles 
Countv, the countv wherein the land is situated. On Octo- 
her 13, 1886, a formal assignment by Brunk to Painter of 
all his right, title and interest in and to the contract with 
the railroad company was made, the railroad company con¬ 
senting thereto November 26, 1886. (Rec. p. 4.) 
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It appears therefore that Painter was directly within the 
terms of the remedial act of March n, 1887, in that a rail¬ 
road cominniy had sold to Brnnk, a citizen of the United 
States, as a ])art of its .<;rant, land which had been excei)ted 
from the oj)eration of the .irrant to the com])any, and Brnnk 
had assii^ned it to Painter, another citizen of the United 
States and a hona fide ])nrchaser from I^rnnk. Under the 
statute it was therefoi’e lawfnl for Painter to make pay¬ 
ment to the UnitiMl Stat(‘s at the ordinarv (lovernment 

* 

price for like land, and pursuant to tin* statuti* upon such 
payment it was])rovided that a patent “shall issue.” There 
was to he no discretion in tlu‘ S(*cretarv of the Interior or 
any other ofliccu*. Upon th(‘ state of fjtcts the law ])rovided 
that the ])atent should issue. 

The title to this laud and other land irranted to the South¬ 
ern Pacific Railroad Uompany became involved in a suit 
which finally reached the Su])reme C’onrt of the United 
States and which is r(‘])orted as Soitfln'ni Pari fir Railroad 
Pitmpatnf r. Vnitrd Stairs, 1()8 U. S. 1. By decree in that 
case entered Aui*ust 5, 18!)8, by the Uircuit C\)urt of the 
Ignited States for the Xinth Uii’cuit Southern District of 
California, the title to the land in (luestion, then nnsur- 
veyed, was adjud.ired to be in the United States subject to 
the riirht of Daniel 1). Brnnk, his lu‘irs, executors or as¬ 
signs to ])urchase the same under Section 5 of the Act of 
March .‘1, 1887, the decree declarini;' and adjudi;in.i^ Brnnk 
to have been a bona fide ])urchas(‘r from the Southern Pa¬ 
cific l^ailroad Com})any within the meanini:: of said act, 
and to be entitled to make payment to the United States 
and secure a patent therefrom to the land upon complyin<^ 
with the ])rovisions of said Section 5. Milton 1). Painter, 
the transferee of Brnnk, was made a jiarty to this suit, and 
said decree as to Brnnk and his transferee, Milton 1). Pain¬ 
ter, and others was affirmed January 27, 1902, in United 
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States V. Southern Paelfie Uaitroad Company, 184 U. S. 
4i), and final docroo was entered September 8, 1902. (Rec. 
pp. ‘b 4.) 

Tims by deeree of a eomjietent court in a suit to which 
the rnit(‘d States was a jiarty it was established that on 
Se])tt‘nib(‘r S, 1!)()2, Milton 1). Paint(‘r had the right to pur¬ 
chase' the land frinn the Tinted States as the assignee of 
Briink. 


By Hxeentive proclamation of December 20, 1892, 27 
Stat. 1049, the land in cpiestion, then still unsiirveyed, was 
jinrsnant to the provisions of the Act of March 2, 1891, 26 
Stat. 10!);'), included within the limits of the San Gabriel 
Timberland ih'si'rve, and by Executive order of June 26, 
1908, it was made a part of the Angc'les National Forest. 
The land was surveyed in 1911 and the plat of survey 
thereof was tiled in the local land otlice at Los Angeles, 
California, October 4, 1912. (Rec. p. 4.) 

Painter never took any steps to obtain a patent for the 
land from the date of the decree of 1902, probably because 

the land remained unsnrveved for the next ten vears. On 

* • 

October 2;'), 1917, by grant deed he conveyed to the plaiii- 
titf, Helen L. Givens, the land in (piestion and all his right, 
title and interest in Briink’s contract of purchase. (Rec. 
p]). 4, 5.) 

The ])laintiff Ih'h'ii L. Givens promptly filed application 
to enter and ])urchase the land in (piestion under Section 5 
of the Act of March 2, 1887, and jinblished notice of her in¬ 
tention to make proof of her claim February 28, 1918, and 
on that date made proof. (Rec. j). o.) There is no doubt 
that the relator conies strictly within the terms of Section 
5 of the Act of March 3, 1887, as the assignee of Painter 
who in turn was the assignee of Brunk. Her application 


was originally allowed and the Secretary of the Interior 
ordered that a patent issue to her. (Rec. p. 6.) On rehearing 
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however, this decision was reversed and a patent was de¬ 
nied for the alleged reason that either Painter or Miss 
Givens, it is not clear which, had lost the ri"ht to purchase 
l)ecause of the delay in making application coupled with a 
change in the use of the land which we will now describe. 
(Kec. i)p. 6, 13, 14, 15.) 

During the period between the decree estahlishing Pain¬ 
ter’s rights and the actual application hy Miss Givens, the 
land in (piestion had, by Executive proclamation of Decem¬ 
ber 20, 1892, 27 Stat. 1049, pursuant to the provisions of 
the Act of March 3, 1891, 26 Stat. 1095, been included within 
the limits of the San Gabriel Timberland Reserve, and by 
Executive order of June 26, 1908, it was made a i)art of the 
Angeles National Eorest. (Hec. ]). 4.) In 1901 or 1902 a 
forest ranger took j)ossession of a house on the land in 
which Brunk had resided before his death with a view to 
establishing a ranger station. Einding this house unsatis- 
factorv he tore it down and erected a cabin. About 1907 a 
new ranger station was erected on the land which has been 
used for the Eorestry Service ever since. (Rec. p. 5.) 

It is not seriouslv contended bv the Secretarv of the In- 

• » » 

terior that the mere inclusion of the land in the Eorest Re¬ 
serve destroyed Painter’s right (of course the first deci¬ 
sion in favor of Miss Givens clearlv establishes that no such 

* 

contention is tenable), but, in spite of the fact that the 
United States had knowledge of Painter’s rights by virtue 
of the decree of the Circuit Court for the Ninth Circuit, it 
is contended that the tearing down of the Brunk house and 
the establishment of the ranger station in open disregard 
of Painter’s rights gave the United States some equity in 
the land so that Painter’s right to purchase was cut off. 

In addition to this, between the years 1907 and 1917 
thirty permits were issued by the Forestry Service to erect 
cottages on the land, each permit reciting “This permit is 
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issued subject to all existiiiii; valid claims.” Pursuant to 
these j)erniits iinprovemeiils were made by the permittees 
oil the land prior to Miss (Jiveii’s application of November 
2, 1917. (Kec. pp. b, l.‘b) It will immediately be noted that 
tliesi* ])i‘rmittees uudei* the United States were charged 
with notice of Painter’s rights under the decree in the case 
in the (’ircnit Court to which the United States was a party, 
so that any iinjirovements were made in the face of Pain¬ 
ter’s rights of which they had this constructive knowledge. 
Moreover, since each permit recited that it was “issued sub¬ 
ject to all existing valid claims,” it is difficult to under¬ 
stand how anything could be done under such a permit 
which would defeat an existing valid claim. Nevertheless, 
till* Secretary of the Interior held that the ex])enditures 
made by these ])ermittees contributed to defeat the rights 
of Painter and Miss Givens. 

The Secretary’s decision a])pears also to have been in- 
llnenced by the fact, which is set up in the answer, that the 
jmrchase of the land from Painter was for a small sum 
which was jiaid by one Harrison Ward, a title examiner in 
Los Angeles and a cousin of Miss Givens. In the view of 
the Secretai*v of the Interior the fact that Ward did not 
visit the land to find out whether anyone was in jiossession 
at the time he made the purchase for Miss Givens showed 
a lack of bona tides. 

It is the contention of Miss Givens that the Secretarv of 
the Interior violated his plain ministerial duty as provided 
ill the Act of March .‘1, 1S87, in cancelling her application to 
])nrchase and in not issuing her a patent thereon, in that said 
Act contained no express limitation of time on the right to 
make purchase and under the facts as set forth in the pe¬ 
tition and answer there is no conflict of facts and there was 
as a matter of law no laches on the part of Miss Givens and 
her predecessors. 
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The plaintilT eoiitiMids that laelies is not like limitation, 
a mere matter of time, but is ])rin(*i|)ally a (jnestion of the 
iiKHjnity of ])eimittin|L:: a claim to l)(‘ enforc(‘(l, and the ben¬ 
efit of the defense of laches shonld not lx* i^iven to ])(‘rsons 
who have chan.ired th(*ir ])osition in the face of notice of 
the riirhts of the ])erson a.uainst whom laclu‘s is asserted. 
Jt is obvious that the Tnited States had notici* of the riichts 
of the plaintilT and h(‘r ])i’edec(‘Ssors in title by reason of 
the decrt‘e of the (fircnit (’onrt in 1 !H)l\ and tin* p(‘rmittees 
who claim under th(‘ Tnited States can have no i^reater 
rights than the Tnited States and are also bound by notice 
of the d(‘cr(‘(‘, so that any im])i-ovements nnuh* by the Tnited 
States or the ])(‘rmittees W(*re with nolici‘ of tht‘ i’i.u:hts of 
the plaintilT and her ])n‘d(‘C(‘ssois and cann(>t lu' nsixl as a 
basis for destroying- such riuiits. The ]»laintilT further 
conteiids that since the permit to each ])ermittee recited, 
“This permit is issued snbject to all exist ini;- valid claims” 
no improvements made under said permits conld did’eat a 
claim which was “existini;” and “valid” at the time the 
])ermits were issued. 

As to the contmition that llai-i*ison Ward, the ai»ent of 
the ])laintilT who purchased the ])roi)erty, shonld have vis¬ 
ited the land and wonld have sixni that it was occn])i(‘d by 
the permittees, the i)laintitT contends that, had In* in fact 
visited the land and had he found it in possession of the 
permittees, he wonld nevertheless have learned on examina¬ 
tion of all the facts that the permittees had established 
no riiifhts as aixainst Painter, and he conld then have pur¬ 
chased Ihdnter’s rii;hts for Miss (livens, which is jnst what 
he did without visitine: the land. Of course ^liss (livens 
could not irain any (jfcatrr ri»;hts than Painter as a,ii:ainst 
any claims evidenced by the possession of the land by the 
permittees, but, as long as she claimed nothing more than 
Painter himself had and transferred to her, it is wholly 
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immaterial wliether she or her aufciit investigated the 
question of possession. 

^liss Givens contends that the farts in the case are un¬ 
disputed and that she comes within tlie ex])ress words of 
tin* statute, that the facts relied on hv the Secretarv in 
oi)position to granting the patent were wholly immaterial, 
and as the statute confides no discretion to the Secretary 
hut states that a patent “shall issue,“ a clear case has been 
presented for the writ of mandamus. 


Assignment of Errors. 


1. The court erred in overruling the demurrer of the 
j)laintilY Helen L. Givens to the answer of the respondent 
Hubert Work, Secretary of the Interior of the United 
States. 


2. The court erred in makin 
judgment of October 22, 11 ) 20 , 
plaintitT Helen L. Givens. 


g and entering the order and 
dismissing the i)etition of the 


Argument. 


The Statute is Mandatory, the Facts Are Agreed, and the 
Only Question in the Case is Whether the Facts Are 
Within the Terms of the Statute. This is a Question 
of Law for This Court. 

If a statute directs a public officer to perform an act in 
which no discretion is committed to him and the facts bring 
the case within the terms of the law, the performance of 
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the act wil: do conijX'IhMl hy inaiKlaiiiiis. 'fhe fact that a 
statute may he dinicull uf constI’uctioii does not prevent 
the (Intv from heinu* ministerial. The court will construe 
the statute and will decide wh(‘tlu‘r or not nmhn* the correct 
construction th(‘ executive oflicei’ is i(M|uin‘d to act. Lanv r. 
If of;hnnl ^ l244 I . S. 1(4; Uohi'rts r. I ill fed Shifcs, 170 I . S. 
iro;7r r. rnifrd Sfafrs, '2i\'2 W S. -jOt). 

(\>nns(‘l for the S(‘cretarv contended in the (\)ni*t helow 
that the (jiiesticm (»f wlnnher the ])laintiff's rii*hts had been 

lost hv delav was entii(‘lv in tin* disci'cMi(Mi of tlu‘ S(‘cr(‘tarv, 

• • • • ^ 

citinix dicta from Haiiisdif r. Tiuiniid Land Lmniianif, lOo 
V. S. OdO as follows: 

“Xow wh(‘tlu‘r it actcMl with reasonahh* promptness 
was a (pi(‘stion jnimai'ily for tlu* consid(‘ration <d* the 
Land I)ej)artment.” 

Obviously such a (pu‘stion is “jnimarily" for tiu‘ Land 
Department, but it will always later bironie a (pu‘stion for 
the courts If the facts arc not In dlsimfc and the (in<‘stlan 
turns an the IntcriirctafInn nf a inandafnru statute. 

Tims in ILd/erts r. rnifed Slates, 170 I’. S. ‘J‘J1, tin* Sn- 
])reme C'onrt said: 


“Kvery statute to sinne ext(‘nt r(*(piires construction 
by the public otlicer wh(»s(.‘ duties may be (h*liiu*d there¬ 
in. Such otlicer must read the law, and he must there¬ 
fore, in a c(*rtain s(‘nsi‘, constriu* it, in (H‘d(*r to form 
a judgment from its lanunaiie what duty lit* is directed 
by the statute to perform. But that does not neces- 

sarilv and in all cases make tin* dntv of the otlicer anv- 

• • • 

thine: other than a pnr(*ly ministt*rial one. If the lair 
direct him /o iierfnrin an act In regard in u'hleh no 
dlseretlaii Is (tnninItted fit him, and irhleh, U})nn the 
facts existlitff, he Is haund to /lerfnrm, thin that act 
is mlnisterlid, althniiijh dcjiendlnij ujinn a statute irhleh 
requires. In some dei/ree, a const met inn of its lanifuatje 
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hjf the officer. Uii1oj>s this be so, the value of this writ 
is very icreatly iin])aire(l. Every executive officer whose 
duty is j)laiiily devolved ui)on him hv statute might 
refuse to ])erform it, and when his refusal is brought 
hefoie the court he might successfully plead that the 
l)erfoimance of the duty involved the construction of a 
statute by him, and therefore it was not ministerial, 
and the conil would on that account he powerless to 
give I’elief.’’ (Italics ours.) 


The statute under which this action is brought is as fol¬ 


low^ 


s 


“Sec. 5. That where any said company shall have 
sold to citizcMis of the rnit(‘d States, or to persons who 
liav(‘ di‘clar(‘d their intention to Inn'orne such citizens, 
as a pai’t of its grant, lands not conveyed to or for the 
ns(‘ of such company, said lands being the numbered 
sections ])rescril)ed in the grant, and being cotermi¬ 
nous with the constructed ])arts of said road, and where 
the lands so sold are for any reason excepted from the 
opei’ation of the grant to said company, it shall he 
lawful foi‘ th(‘ bona tide purchaser thereof from said 
company to niak(‘ paymcMit to tin* Tnited States for said 
lands at the ordinaiy (iovtuannent ])i’ice for like lands, 
and thercnipon patents shall issue thei'efor to the said 
bona tide ])urchaser, his heirs or assigns: * * 


Act of March .‘1, 1SS7, 24 Stat. L. ooO. 


If the state of facts contem])lated by this statute exists 
there is no discretion re])osed in the Secretary. The statute 
commands, “thereupon patents sJtaU issue.” The ])roblem 
therefore is to decide upon the state of facts as disclosed 
by the petition and the answer whether or not the plaintiff 
comes within the terms of the statute. 

It is admitted that Painter, the plaintiff^s assignor, had 
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the right to j)urcliaso.* (In ])aragrai)h 12 of the answer 
there is the exj)ress statement “on the date of that act 
Painter was one of the persons described by Section 5 
thereof.” (Hec. p. 12.) It is admitted that the plaintiff is the 
assignee of Painter. (Answer, ])aragrai)h 10, Kec. ]). 11.) 

The Secretary attempted to justify his refusal to issue a 
j)atent to the plaintiff on the ground (1) that the right has 
been lost by laches, and (2) that Miss Givens’ purchase was 
not in good faith. 

Laches and good faith are often mixed (piestions of fact 
and law. In this case, however, there is no dis])nte as to 
the facts, all of which are set forth in the j)etition and 
answer. The C’onrt can readily se])arate the facts from the 
law and can decide upon the admitted facts that there 
was no justitication for the Secretary holding as a ques¬ 
tion of law that there was either laches or lack of good 
faith. The decision of the Secretary is therefore snbject 
to review hv the court. 


*Notk: the well settled practico no (juostion has boon raiso<l as 

to the rijiht to tra?istor the ri^lit to purchase, nor is it asserted l)y the Secretary 
that the case is afTecli*d bv tlie ta«*t that the railroad had not been fullv paid 
urnler the ori^in.a) contract with lirunk. The law on these points is state*! in 
Cloffston V. Palnur, ,'rj L. I). 77, 7!>: 

“It is the settle*! law in the Department that the ri^ht of ptir**hase from 
tlie (Jov*‘rnnu“nt, und»*r sai<l si*<-tion (Section "» of the Act of Mar*'h 
1SS7), is not limit>*'<l to the immediate jmrehaser from the company, but 
may be exercised by any hnna fitlr purchaser who has the reipiisite cpial- 
ification as to citizenship, * * * also, that the operation of the section 
extends to fith' purchases ma*!e since the *!ate (»f the act. (11 L. I). 

22!!, 230; ITn<»n (’**lony v. Fulmele, et .al. D* Id., 273, 270; S<>thman v. 
(Mise, 17 1*1., 3o7, 310-11; Hay, et al. v. dross, 27 1*1., 707, 710.) Th** c*»n- 
struction thus ])la«'e<! uj)on sai*l section has been .aj)proved by the Supreme 
(’ourt of the Fnite*! Stat^^'s in the case of Unite*! StaU's v. Southern Pa¬ 
cific Hailroa*! Company (184 I’. S. 40). 

“Tlie Department has further held that the sale by the company need 
not Im' a fully consummate*! am! complete*! one in or<!er to «‘xten*! to the 
purchaser the privilege conferred by said section. (Schneider v. Links- 
iniller, et al., 20 L. D. 407, 400; John H. Barton, et al., 20 I*!. 480.) This 
ruling has been approve*! by the UniU**! States Circuit Court for the 
Southern District of California, in United States v. Southern Pacific 
Hailroa*! Company (88 Fed. 832, 830), and by the United States Circuit 
Court of Appea!s for the Xinth Circuit, in the siiine case on appea! (08 
Fed. 45, 47).“ 



13 


“* * * wliore there is a mixed question of law and 
of fact, and the court cannot so separate it as to see 
clearly where the mistake of law is, the decision of 
the trihunal to wliich the law has confided the matter 
is conclusive. But if it can he made entirely plain 
* * * that oil facts about which there is no dispute 
^ * those officers have, hv a mistake of law deprived 

a man of his ri^ht, it will give relief.” Marquez v. 
Frisbec, 101 U. S. 473. 


The Rights of Painter and Miss Givens Were Not Lost by 

Mere Delay. 

As far as the statute goes the application to ])urchase 
might have l)e(‘ii made at any time. There was no exjiress 
])eriod of limitation. 

In the court below counsel for the Secretarv cited Ham- 

%■ 

saq r. Tamma Lfunl To., ItKi U. S. 300 as authority for the 
jiroposition that the right to jiurchase must he exercised 
jiromptly. In that case the Supreme Court said: 

“ITf' sJufll asstnur that the privilege is not one con¬ 
tinuing indelinitelv—and that he must act within a 
reasonable time.” (Italics ours.) 

In that case it was held that the ])urchaser fJid act within a 
reasonable time. The decision obviously does not purport 
to settle what is uof a reasonable time, and even the lan¬ 
guage of the court which is relied on by the Secretary does 
not necessarily mean that the court Jield that the right did 
not continue indefinitelv but mav verv well mean precisely 
what the court .said that it would he ''a.ssumecV* for the 
})urposes of that case only that the right must he exercised 
within a reasonable time. 
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The fact that delay will not ordinarily har a purchase 
is apparent from the liistory of this case. Althonj^h the or- 
if^inal j)nrchase hy Brnnk was in IcSSf), the Circuit Court 
held that Painter still had the ri.uht to purchase in 1902, 
fifteen vears after the transf(‘r hv Rrnnk, and the Secre- 
tarv of the Interior in his first decision in 1!)22 held that 
^liss Givens had the riirht to jnirchase. Sneh decisions 
would of course havi* hecMi iinpossihle had men* delay been 
a cause for forfeiture of tin* ri,i;ht. 

Painter’s delay is (‘xplained hy tin* fact that until 11M)2 
the title to the land was involved in tlu* litii;ation which has 
been described, and after that time down to 1912 the land 
was unsnrv(‘ved (I\(‘e. ]). 4). The ])erio<l of delay after the 
time of the survey was only about live years (Hec. p. (>). 
In the Secretary’s answei* it is alle,j;'t‘d that the practice of 
the Land I)ei)artment p(‘rmitt(‘d the lilinir <»f ap])lications 
to imrehase under tin* Act of March o, 1SS7, before survey 
(»f the land sonirht, so lon,i»- as tlu'y appeared to be lands 
in railroad seeticms (Kec. p. 11). It is not alleged by the 
Secretary, however, that a patent would ever be granted 
before the survey of the land. As an a])plication would 
have been fruitless before snrviw it is not hard to see as 
a practical mattcn* why Painter took no stei)s to jierfect his 
title. Furthermore, Painter evidentlv believed that his 
rights were ])rotected by the Court decree to which the 
United States was a ])arty, and that time was no occasion 
to take further steps until he found a ])urchaser for the 
land. 

It is fundamental that laches will not be found because 
of mere delay. As was said by the United Stales Su|)reme 
Court in (iallihcr r. C(vhvvU, 145 U. S. 3(18: 


“But it is unnecessary to multiply cases. They all 
])roceod n))on the theory that laches is not like limi- 


15 


tatioii, a moro matter of time; hut |)rin(*i])ally a (luos- 
tioii of the iiUMiuity of j)erinittiiiLC the elaim to he en¬ 


forced ^ * * 




“Delav alone does not c»)iistitute laches nor har 
relief.” Sf. Ltnds Saft' Df^poy.ii d'- Sariups Bank v. 
Kcuurtt Kstafc, 74 S. W. 4S3. (Mo.) 


In Lasher r. Mei'rierjp OO Fed. S.’U, the court said: 


“We now (*onie to considtu* the defense' of laches set 
11 ]) hy the defendants to defeat tin* ])laintitTs in this 
action. 

“This is an ecpiitahle def(‘ns(‘, ;,\nd is often resorted 
to when the party who s(‘ts it up has no defi'iise in law, 
and for this reason courts should he vei'v cautious in 
a])])lyin,i;- this doctrine' to de*fe‘at a I'i.uhtfnl e)wne'r of 
the land who from neule'ct whie'h inav he the' I'esnlt of 
the want of prope'r information, re'frains fi’om an as¬ 
sertion of his rii^’hts until the ])r(‘sum])tion of ahandon- 
meiil arises from his course of e*onduct.” 


No Interposing Equities Arose in Favor of the Forestry 
Service or the Permittees, for They Acted with Notice 
of Painter’s Rights. 


The Se'cretai’v ce)ntends that Fainte'r’s i‘ii;ht was lost he- 
cause during the ])eriod of delay e'xponditures we're made 
in im])roving the pi*ope*rty hy the Fore'stry Sei'vice and hy 
})ermitlees under the Forestry Seivie*('. The' answer to 
this is that th(‘ hciiefii of the defease of laches irill ino'cr 
he (flreii to persons ehauffinp their positifoi irith notice of 
the riffhts of the perso)i apainst ichoin lacJtes is asserted. 

The (piestion of laches depends upon the particular facts 
of each case, anel there are innumerahle slightly elifferent 
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situations in wliicli the question of ladies may ])e ditlicMilt 
of solution. It is writ scttlcf/, iKurcrrr, that riff Jits in laii'J 
will nut hr lost hif mere drlaif to jirrstois who made im- 
provrnuuts <ni thr land dnrinfj thr fo'riod of drlaif iritJi 
notirr o/ thr riffhts of thr prrsinis aifainst whom larhrs 
is asserted. 


Thus in 21 Coiqnis Juris 231, it is said: 

“Pnqndiee to defendant may ])ri‘vent relief whether 

th(‘ ehamre in eirenmstane(‘s is the result of the (hdav 

• 

its(‘lf or is due to the volnntarv act of (hd'midant, 
])rovided he acted without notice of plaintitY's rights; 
if he had notice thereof he cannot assert ])re.jndice.'’ 

In IJlarkford r. IJinian (\nist met ion ('o., 132 Mo. A| >1). 
1()4, 112 S. W. 2!)0, it was hidd that a contii;nons land owner 
who allowed a quarry to he estahlish(‘d without complain- 
intr miiiht nevertheless latei- hriiii;- a suit to enjoin the 
(jiiarry. 

In Srinnidt r. Lirhi rinn, 04 Pa. Sn|)(*r. (3. 500, Liehernm 
liad hnilt a house over a road on which iU‘iiLihhorin,i»' owners 
had a riirht-of-way. Th(*y jx'rmittecl th(‘ lionsi* to stand 
without objection for several years nsiii'^- a substituted 
I’iirht-of-wav, but when this was closi*(l thev bronuht a bill 
in eipiity to restrain him from blockin^^’ the original way. 
Tlie court held: 


“The evidence does not disclose such a state of facts 
as require the coni't to hold that the plaintiffs’ cause 
was (hd’eated by laches ♦ * 77,^ defendant * * * 

ronld hare learned from the deed which he held that 
the strip of land used for a road did not belong to 
him * * * ” 


In Meriwether v. Overly, 129 S. W. 9, the court said: 
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“The basis of laches is delay in hringinp: suit, but it 
does not rest wholly ou delay; the other ])arty must have 
been injured by the delay; Jic hare been u'ifhout 

knon'lethfe of the other party's title, a)ul beiny without 
such knowledge, and relying upon his onn apparent 
right to the property, he made lastiu^i;’ and valuable 
improvements which he would have saved the expense 
of makiuii: had the other ])arty taken timely action to 
assert his rij^ht.” (Italics ours.) 


A case which is very much in point is Vhnan v. Clark, 
7') Fed. SOS. This was an action of ejectment. The de¬ 
fendants had .irone on the land in (luestion and had o])ened 
coal mines and erected coke ovens. The ])laintiffs did not 
institute anv action to recovei* the land until some four 
years after the defendants had taken ])oss(‘ssion of it, and it 
was ur^ed that there had bei‘n laches on tlie ])jirt of the 
plaint ill’s. The court held foi* the i)la intiff sayiiit**: 


“It appears to me that ordinary ])rudence recpiired 
the defendants to investiuate fullv tluOr claim of title 
to this land, and to have takcui the necessai*y le^al 
steps to iHunove tin* cloud before* they comm(*nced their 
opei'ations, and that it is a weak d(*f(*nse to insist that 
tin* plaintiffs in this action sh*])t upon their rights. 
It seents to we that the plaintiffs eonld more properl if 
impute laches to the flefendants for failinff to take no¬ 
tice of their claim before they nndioiook to derelop 
the lands. * * * ] therefore of the opinion that 

there cannot be im])uted to the plaintiffs in this action 
such ne.i»:lect and laches as justifies this court in refiis- 
iiii^ the motion asked for upon that i;Tound; 

(Italics ours.) 


# 


* 


* 1 y 


The Forestry Service, which was a ])art of the United 
States Government, had notice that Painter had the ri^ht 
to purchase by reason of the decree of the Circuit Court in 
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a (*as(‘ to wliicli tli(‘ UiiitCMl States was a ])arty (Para,u:rat)li 
() ot‘ the ])(‘tition, a(linitt(‘(l by the answer. Kee. ])|). (), 11.) 
The permittees under tlie Foi*(‘stry Service* eonld have* no 
u:re*ate*r riirhts than the* Foi‘e*strv S<'r\ie*(* nnde*r w]iie*]i 
the*y elaiine**!. ^lore*ove*r. they we*re* e>:pre*ssly ])nt on the*ir 
unard by tlie* state‘nu*nt eontaine*d in (*aeh ]»e*rmit. “'riiis 
])e*rniit is issne*d snbje'et to all e'xistin^‘-egt. valid claims.” 
(Paragraph PJ.) It is obvious that sine'e* Painte*r's claim 
was “e*xistinu’' ami “valid" until d('t’e*ate*d bv the inter- 
}M)sition of some* e*<inity, the*se* p(*i’mils wt*]*e* e*X])ressly 
take*!! si!bj(‘et to his claim, a!id !iothi!iLi’ do!ie* !i!ide*r them 
could de‘f(*at his e*lalm. 

77/r Fnrcsfrif St’rricc (iiid Us prnniftc(‘s flun forc a/m/e 
flirir r.rfn‘nfhfHrrs nii flir l(nnl (if then' <n('n risk', mid no 
(•(/niH(‘s (iros(' fJicn’hif snffitnenf fo i-nahlr fhi'in to infrr- 
posc till' t1(‘f('nso of Idchrs as at/ainsf Painfrr, udiosc rif/lits 
in flic land eonld read if if hare been asi'eri (lined hif e.raniin- 
inif the records of flu* office of the naorder of I jits Aiifieles 
Fountj! irhere the assifimnenf was reatrdeil {lf(‘e. /). /) 
or the records of the i'irenit Fonrt for the Xinth ('irenit 
lefiere the iteerei' (Kjainst the rnited States teas of record. 
{Pee. p. /.) 


Under the Act of March 3, 1887, Constructive Notice of a 
Defect in the Title of the Railroad Would Not Prevent 
a Purchase from Being Bona Fide. 


l!i e*o!isid(*!i!iir Section a of the Act of March .‘1, 1SS7, -4 
St at. L. r).‘)b, ()!! which this actio!i is base*d, the Poi!!*t should 
have i!i ini!id that the wo!-els “bo!ia tide* pn!-chaser” used in 
the act do !iot me*a!i !ie*ce*ssarily a pn!’chaser fen* value with¬ 
out notice co!istrnctive or e>therwise, the mea!iim;: ordinarilv 
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i*iv(‘ii to the expri'ssion in eciiiity. Tliis lias boon expressly 
held ill the ease ot* United States r. Wiinnia Railroad, 1G5 
r. S. 4().‘). That was a suit to forfeit certain lands l)roni;lit 
nn(h‘r the Act of March d, 18S7, and the Supreme Court in 
discnssiiii*- this (piestion said: 

“It is tnirnestlv contended bv the (loverninent that 

• • 

the iireseiit holders of th(‘ title are not 'bona fide ])nr- 
cliasio’s'; that that tinin has a tixed and well-detined 
ni(*aninn', as aimonnced in the frt‘(pient decisions of this 
and otlnn* courts; that, as said in '1 Com. Kep dnr. ])ar. 
74.*), ‘th(‘ esstMitial ehniieiits which constitute a bona 
fide ]»nrchaser are, tluoid'ore, three—a valuable con- 
sidi‘ration, tin* absence* of notice*, and ))i’e*se*nce of ^'eioel 
faith’; rnite*d States v. (’alitornia cV: Land C’ennpany, 
14S r. S. .‘>1, 4‘J; that while two eif the*se* essential ele- 
nu*nts may be found, to wit, a valuable consieleration 
and the* pre*se*nce* of ^eiexl faith, the third, the absence 
of notic'e, is lacking'; that all nie*ii are* cemclnsively 
])re*snme*d to kiieiw the* law, and that as the true rule of 
constrne'tiein in reference to these i'raiits was laid 
down by this court, the* pnrchase*rs we*re boniiel to 
know such true* ride; that the* ivcorels of the land office 
disclosed the e*xistene*e* e)f these homestead entries and 
])re*enitpion lilin.iL*s, and, therefeire*, they who jnirchaseel 
from the railreiad company knew, or at least were 
char.i;e*able* with knowledge* of the fact that those lands 
could not iii*iitfnllv have* been certified to the railroael 
company but were excepted freiiii the t(*rms of i>:rant, 
anel in fact remained the property of the (lovernment.’’ 

The C’onrt discussed the* history and lan,i;na<;e e)f the legis¬ 
lation at length and held, re*fe*rrin.i;' specifically tei Section 5 
nnde*r whie*h the suit at bar is breinnht: 


“Section 5 of the same act ap])lies to cases in which 
no certification or patent has issued, anel yet the lands 
seild by the railroad comjiany are the numbered sec- 
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lions proscribed in its urnnt and cotoi’minons with the 
constructed jjortions of its road, and it is there ])ro- 
vided that where the lands so sold hy the eoin])any 
‘are for any reason excepted from the operation of 
tli(‘ erant to said company,’ the purchaser may obtain 
title diri‘cllv from the (lovernment hv paviim’ to it tlie 
oi'dinary (lOvernment ])ri(H* of such lands. It is true 
the l(‘rm ns(*d here is 'luma fidr ])nrchaser,’ ])nt it is 
a hnud fifir purchaser from the company, and the de¬ 
scription .i;iven of the lands, as not conveyed and ‘for 
any reason excepti*d from the operation of the .i;rant,’ 
imlicates that tin* fact of notice of defect of title was 
not to he considered fatal to the rii^lit. * * * Our con¬ 
clusion is that these acts o])(‘rate to confirm the title 
to (‘V(*ry purchaser fi-om a lailroad comt)any of lands 
certilie<l or patented to or f(»r its hen(*fit, notwithstand¬ 
ing' any men* erroi's or irreunlarities in the ])roci*edin<^s 
of tin* land di*i)artnn*nt, and notwithstanding: the fact 
that tin* lands so c(*rtiti(*<l or ]>at(*ntt*d were, hy the 
ti'in* construction of tin* land e'i'ants, althon^li within 
tin* limits of the i;rants, excepted fi'om tln*ii* op(*i*ation, 
proviilinn' that In* pni'chased in i^ood faith, paid value 
f(n* the lands and providing:, also, that tin* lands were 
pnhlic lands in tin* statut<n'y s(*ns(* of the term, and 
fi'(*e from individual or other claims." 


'rile fact tln*n*for(* that Brnnk oi* Painter or Miss Givens 
mav hav(* had constructive notice of tin* di*fi*ct of the rail- 
road's tith* d(K*s not prev(*nt any of tln*m from hein^: hona 
lidi* purchas(*rs within tin* nn*anin,iLi' of St*ction 5. 'I’he only 
mat(*rial <jiu*stions in tin* cast* an* wln‘lln*r Brnnk ])ur- 
chas(*d in u'ood faith and for valui', which is admitted, 
wln*tln‘r Brnnk assigned to Paint(*r and Painti*r assinned 
to Miss (iiv(*ns, which is also a<lmitted, whether they were 
all Ann*rican citi/.ens, which is also admitti*d, and whether 
then* was any actual had faith on tin* ])art of Miss (livens 
which miylit preclude her from completiuii: the purcliase 
and obtainin'; a })atent. This will he discussetl under the 
next heading. 
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There was no Lack of Bona Fides on the Part of 

Miss Givens. 

All the facts are set forth, in the ])etitioii and answer, and 
n])on those facts there is nothiiiJi; to warrant a finding of 
had faith. 

Painter, the owner of the right to ])urchase, offered to 
sell it to Ward, a title examiner. Ward bought it for a low 
sum, and had the deed made out to his cousin. Miss Givens, 
without visiting the land or examining the records of the 
Land Office to ascertain whether it was occupied or other¬ 
wise adversely claimed. On these facts, the Secretary 
found that Miss Givens was not a hona fide purchaser within 
the act. 

It must be kept in mind that Miss (lirons does )iof claim 
any yreafer riyhis than Painter. She does not claim to be 
a j)urchaser for value of the sort which cuts off equities. 
She simjdy claims that she aciiuired irhaterer rights 
Painter had. Certainly there is no lack of good faith in 
l)urchasing whatever Painter had with or without investiga¬ 
tion of the title. Painter was olfering to sell at a low figure. 
If Ward and Miss Givens had examined the title and had 
looked at the j)roperty thirty miles away in the mountains, 
and had found persons in j)ossession, they would still have 
had the right to i)urchase Painter’s rights in the i)roperty 
whatever they were, and there would have been no bad 
faith in doing so. 

The statute expressly gave Painter the right to assign 
his right to j)urchase. If he still had the right to i)urchase 
the land, he could sell this right to Ward or Miss Giv'ens, 
and thev could buv it. 

The Secretary’s difficulty is to state when and how the 
right to i)urchase was lost. It is admitted that Painter 
once had it. It was not lost as against Painter by reason of 



till* iniprovonicnts hccjiusi* they \vi‘ii* iiiadi* willi iu>tii*o of 
his riiilit. I*aiiil(‘r tli(‘r(*f()ii* had tin* riuht just hcfoiv his 
sail* to Miss (livi'iis. It is har<l to soi* how it was lost hv the* 
sail* from Painter to Miss (Jivi*ns. Painter had the rii*ht 
to sell. She nin.'^t have had a ri.uht to hny or his riuht to 
sell would have* hecn valueless. Xo knowledge on her part 
could have ehaiiu'ed what Paintin’ owned. And she l)on.ii:ht 
what hi* owned. Immediately thereafter she tiled ap})lica- 
tioii to purchase. 

If a man olTers to sell a J’iuht in land, there is cei’tainlv 
no had faith in Imviim- what riuht he has without anv ex- 
amination. If the seller's title is defective the iinrchaser 
will aeipiire im better tith*, hut if tin* instrument of transfer 
is elTective, the purchaser will not i;et Irss than the seller 
had. 

ddie Secretarv has reallv decided this case advei’selv he- 

• • • 

cause he believes it ineijuitahle foi’ the ])laintillf to i^et for 
a small sum a piece of land the value of which has now 
inci’eased. It is respect fullv submitted that this is utterlv 
ill violation of the plain terms of the statute. It is also 
contrary to a repoi ted decision of the Secietary. In Oslnnit 
vs. Knifilif, *J.‘> P. 1)., lM(), it was held that the speculative 
value of the land would not he considered in determinini^ 
bona tides of purchaser, especially when the attack is made 
by ])ers(ms stranuei’s to the original transaction. In this 
case applicant had been a lieyister and the bona tides of 
his juirchase was ijui*stioned. ddu* decision states: 


“It is fui’thei’ urued that the deed from the Central 
comj)any was a i|uit-elalm deed and was for an inad- 
eipiate consideration, viz., $!),(I()(), while it is claimed 
the lands are worth and that the.se facts tend 

to show that the transaction was not bona tide. 

“The fact that the transfer from the company was 
by quit-claim can not of itself affect the rii*ht of j)ur- 
chase under the Act of 1SS7 (Stebbins v. Croke, 14 L. 
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1). 498), nor can the speculative value of the land be 
considered in determining the bona tides of the pur¬ 
chaser, especially where the attack is made by a person 
a stranjxer to the orij^inal transaction. 


“So far, therefore, as the motion (piestions the 
recognition of Knight’s bona tides in the matter of his 
purchase from the company the excei)tion to the deci¬ 
sion is overruled.” 


The fact that the applicant in that case had been a Regis¬ 
ter in tile (lovernnient service is interesting, in view of the 
great ado that has been made in the present case over the 
fact that Ward was a title examiner. 

In the court below counsel for the Secretarv cited the 
jiart of the decision in Vuitvd States r. Soutiiem Pacific 
Railroad Compainf, 184 V. S. 49, which related to tlie pur¬ 
chase by a certain Graves, as authority for tin* ])roposition 
that the ])urchase by Miss Givens was speculative and tliere- 
fore not in good faitli. The facts in reference to the Graves 
transaction were, that the right to ])iirchase the land in 
question had been acquired by aliens who could not exercise 
the right under the statute, and Graves ])urchased from 
these aliens under an agreement whereby he ])aid them no 
cash but agreed to contribute his services as a lawyer and 
try to get the land himself and then refund to the aliens tin* 
jirice that they had paid, keejiing the balance for himself. 
This of course was a clear violation of the intent of the pro¬ 
vision that the ])urchasers had to be American citizens. The 
(litTerence between the situation there jiresented and the 
situation in the case at bar is too patent to require their 
discussion. 


There is therefore no lack of bona tides in the case within 
the meaning of the statute. Since the Forestry Service and 
the permittees had notice of Painter’s rights they estab¬ 
lished no equities against him, and he had the right to 
purchase the land from the Government and obtain a pat- 
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ont therefor up to tlie time lie made the transfer to Miss 
(fiveiis. This riirlit in Painter was in s])ite of the posses¬ 
sion by the jiermittees and in s])ite of any reeord that may 
liave existed of their jiei'inits. Miss (livens is now acensed 
of mala tides heeanse Ward did not iifo on the land or 
(“xamine the reecn-ds. But if he had found the jiermittees on 
the land or had diseovorcd a reeord of their jiermits, that 
would not have ehanired the fact that Painter still had the 
riirht to obtain Ji ]>ati‘nt from the (lov(‘rnment, nor would 

sneh diseoverv hv Ward have ehanuiMl the further faet that 

• • * 

the act of Mareh M, 1SS7, jiermitted Painter to assiirn his 
ri.i;ht to obtain a jiateiit. Kven if Ward had actual notice 
of the exact situation Painter's rii^hts conld have been as- 
siirned to Miss (livens. As it was therefoiv immaterial 
what invi‘stiixation Ward made, theie was no lack of bona 
lides in makinir no investiiration. 


Pennittees Need Not be Made Parties. 


The Secretary contends in his answer tliat the permittees 
should be made ])arties. This, to say the least, would be 
hiirhly nnnsnal in a man<lamns suit. The (piestion here is 
whether Miss (livens has the riirlit to purchase and whether 
a jiatent should issue to her. If the iiermittees have ac- 
(piired any riuhts they can assert them when Miss (livens 
seeks to take ])ossession of the land after she nets her ])at- 
ent. if is ch'ar that fhrtf nrc mcrclff pvt mittvrs 

trifhnui atttf Ivfial cstatv in the land, title to which is still 
in the Pnited States subject to Miss Givens' right to pur¬ 
chase. 
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Inclusion of Land in Forest Reservation Does Not Affect 

Right to Purchase. 

The Secretary contends in his answer that the land is 
closed to i)nrchase because it is in the Forest tract. There 
is nothing in the Forest law which atTects rights to purchase 
under the Act of 18S7, and this j)oint hardly seems made 
seriously in view of the fact that the i)ractice of the Land 
Office (dearly allows such pni'chases of Forest Land. 

Thus in ('lorjsfoit r. Palmrr, L. I). 77, the precise point 

was discussed and the Secretary held: 

* 


“The right to ])nrchase conferred by said section 
five of the act of Maixdi .‘b 1SS7, is not a vested right. 
It may be modified or entirely extinguished by Con¬ 
gress while it is in an inchoate condition. At the time 
however, of the enactment of section twenty-four of 
the act of March d, ISPl, the right conferred by section 
five of the act of March d, 18S7, was an existing right, 
hence the ])rovisions of section twenty-four should not 
be constlaied to atVect injuriously oi- take away such 
right nidess the intention so to do is cl(‘arlv exj)ressed 
(Southerland, Stat. Const., S(‘c. 481). There is nothing 
in the sindion from which it mav be inferred that Con- 
gress did intimd that the right previously conferred by 
said seed ion should be disturbed. 

“The l)(‘])artment is of oi)inion, and so holds, that 
the ])rovisions of section twenty-four of the act of 
Mai’ch d, 181)1, supra, was not intended by Congress to 
authorize the President to extinguish an existing right 
to purchase conferred by section five of the act of 
March d, 1887, supra, and that the ])roclamation of 
the President establishing the San (labriel timber-land 
reserve does not affect the a])plicant’s right to pur¬ 
chase the land here involved.” 


In the Court below counsel for the Secretary cited 
the case of John Spiers^ d7 L. D. 237, as modifying the de- 
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cision ill Cloffston r. Pabner, .*^2 L. D. 77. An exainiiiatioii 
of the Spiers case indicates that it does not i)nr])ort to 
overrule Clo^xston v. Palmer, hnt was decided adversely 
to the aj)plicant because the contract with the railroad 
liad been surrendered and cancelled and the ])nrchase money 
returned four vears before the contract was assii^ned to the 
applicant. In that situation the a])plicant obviously had 
no ri.ufht to jinrchase and the Deiiartinent so held. The 
Secretary said in the Spiers case: 


“The surrender and cancellation of such contract 
terminated it and it was not intended hv said act that 
the riirht of purchase from the (lovcn’iiinent conid be 
assiirned to another when the assiirnor had no existin.u: 
contractual relation with the railroad coni|)any.“ 

The Spiers case has therefore no relevancy to the case at 
bar. 

Tbe fact that the practice of the Department of the In¬ 
terior allowed purchases under the Act of March o, 1SS7, 
even thonirh the land had been included in a forest reserve, 
is shown bv the fact that the Secretarv orii»:inallv decided 
to issue a jiatent to Miss (livens (Hec. ])]). 6, 14). Had Miss 
(livens’ rii^ht been extin^aiished by the iindnsion of the 
land within the forest domain her ai)])lication would of 

course have been snininarilv dismissed. The defense is 

* 

clearly an afterthought, and should be disregarded as pat¬ 
ently contrary to the Department’s own practice. 


Conclusion. 

It is therefore respectfully submitted since the ])laintitY 
comes within the plain terms of the statute, and on 
the admitted facts, the Secretary erred as a question of 
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law ill finding laches and bad faith, that mandamus should 
issue directing the Secretary to issue a patent as in the 
statute commanded. 

Respectfully submitted, 

J. Harry Covington, 
Spencer Gordon, 

Newell W. Ellison, 

Attorneys for Appellant. 
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Hubert Work, Secretary of the Interiqb ,, 






BRIEF AND ARGUMENT FOR APPELLEE - 

• JL' I 

This is an appeal from the final order of tl^e 
Supreme Court of the District of Columbia, over¬ 
ruling a demurrer to appellee’s answer and dis¬ 
missing appellant’s petition for the writ of manda¬ 
mus. There is consequently no dispute as to the 
facts. 

STATEMENT OF THE CASE 


The suit seeks by mandate of the Court to re¬ 
quire the appellee, as Secretary of the Interior, to 

issue to appellant a patent for two lots of surveyed 
land containing 78.16 acres. These lots are situated 
within about six miles of the main part of the city 
of Pasadena, California, and are at present occu¬ 
pied by the United States Forest Service, as a 
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ranger station, and by twenty-six slimmer cottages, 
erected and owned by i)ersons who hold special use 
permits issued by the Forest Seiwice. (R. p. 13.) 
The land has been withdrawn for forestry purposes 
since 1892 (R. p. 4), and these sjiecial use permits 
are authorized by the acts of June 4, 1897 (30 Stat. 
11 j, as amended by the act of February 1, 1905 
(33 Stat. 028) (R. p. 13). 

Appellant’s entire claim rests upon the conten¬ 
tion that she has a vested right to a patent for these 
lands, pursuant to section 5 of the act of March 3, 
1887 (24 Stat. 550). That act provides for the ad¬ 
justment of land grants to railroads and specifies 
the procedure to be followed in dealing with pur¬ 
chasers from companies whose grants became for¬ 


feited or whose titles for anv reason failed. Sec¬ 


tion 5 provides: 


That where any said company shall have 
sold to citizens of the Fnited States, or to 
jiersons who have declared their intention 
to become such citizens, as a jiart of its grant, 
lands not conveved to or for the use of such 
company, said lands being the numbered sec¬ 
tions prescribed in the grant, and being 
coterminous with the constructed parts of 
the said road, and where the lands so sold are 
for any reason excepted from the operation 
of the grant to said company, it shall be law- 
fid for the bona fide purchaser thereof from 
said company to make paiTuent to the 
United States for said lands at the ordinary 
Government price for like lands, and there- 
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upon patents shall issue therefor to the said 
bona tide purchaser, his heirs or as- 
si^is. * * * 

In November, 1917, Helen Givens tiled in the 
Land Department an application to purchase the 
two lots in question and published the notices re¬ 
quired by the Department’s regulations, and she 
subsequently tendei'ed, and there was received, the 
purchase moneys prescribed by law. 

The Secretary of Agriculture interposed pro¬ 
tests against the ai)proval of this api)lication, and 
the conveyance of title to aj)pellant, and, after ex¬ 
tended ])roceedings in the Land Department, in¬ 
cluding a hearing before the local officers, it was 
held that Helen Givens had no right to purchase 
this land. (R. pp. 5 and 6.) 

The facts developed at the hearing and forming 
the basis for the action of the ai)pellee are un¬ 
disputed. In brief chronology: a gi*ant was made 
by tlie act of March .‘1, 1871 (Ki Stat. 579), of odd 
numbered sections along a certain right of way, 
within certain limits, to the Southern Pacific Rail¬ 
road Company. The land was identified as part of 
an odd numbered section ])v a survey, approved in 
1881, of the adjoining S. VL» of section 31, and this 
fa(‘t was recognized throughout the several transac¬ 
tions hereafter related. (R. p. 11.) It was within 
the })riniary limits of the grant of 1871. 

In 1885 one Daniel Drunk settled upon that land 
and in 1886 contracted with the Southem Pacific 
Railroad Company to purchase the land and made 
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initial ])ayineiits tliereuiider and, in 1886, assigned 
liis rijj^lits nnd(*i' tlie ('ontracd to Milton D. Painter. 
(R. p. 4.) 

I3y Hx(*entive ])ro(*laniation of December 20, 1892 
(27 Stat. 1049), made pursuant to the act of March 
8, 1891 (26 Stat. 1095), this land was withdrawn 
and included within the limits of the San Ga))riel 
timberland reserve (R. j). 4) unless it was excepted 
therefrom i)y the following; ))i-ovisions of the proe- 
laihation: 


f]xeeptinjjj fr<nn the force and effect of this 
I)]*oclamation all lands which may have been, 
i ])iior to the date her(‘of, embraced in any 
lei^al enti'V oi* (‘overed i)v anv lawful tilimv 
duly of record in the j)roper l"nit(‘d States 
Land Offic'e, oi* n])on which any valid settle¬ 
ment has i)(‘en made pui*snant to law, and the 
statntoiy ])(‘riod within which to make entry 
or tiling' of reeoi*d has not expired: and all 
mininuj claims duly located and held accord¬ 
ing to the laws of the United States and rules 
and regulations not in conffict tlun’cwith. 

Provided that this exception shall not con- 
timie to a])ply to any particular ti*act of land 

unless the (‘iitrvman, settler or claimant con- 

% 

tinnes to com}>ly with th(‘ law under which 
‘ ‘ the entry, tiling, s(‘ttleni(‘nt or location was 

' made. 


■ Tatigation bcdween the United States and the 
Southern Pacitic Railroad Company and those 
claiming under it, including Milton I). Painter, re¬ 
sulted in a decree entered August 5, 1898, by the 


Circuit Court of the United States for the Ninth 
Circuit, Southern District of California, whicli ad¬ 
judged title to he n/ the United States, subject to 
the right of Daniel D. Brunk and his heirs or as¬ 
signs, to purchase the land under section o of the 
act of March S, 1SS7. The Supreme Court of the 
United States affirnie<l this decree in United States 
V. Southern Pacific Pail road Company (184 U. S. 
49), and Hnal decree was entered September 8, 1902 
(R. p. 4). 

By Executive order of June 20, 1908, the land 
was made a part of the Angeles National Forest. 
The })articular tracts were surveyed in 1911, and an 
ap])roved plat ihei'eof was tiled in (he local office 
at Los Angeles in October, 1912. (R. }). 4.) 

The practice of the Land Dei)artment from 1902 
to the time of survey, however, permitted the tiling 
of a](plications to luirchase under the act of March 
3, 1887, whenever it was clear that the lands were 
part of railroad sections (R. ]). 11), and Painter 
could have exercised his right at any time. 

The facts as to the course^ taken bv Painter and 

« 

this appellant are fully averred in })aragraph 12 of 
api)ellee’s answer and admitted by the demurrer. 
It is there stated: 

Painter never occupied the laud, upon 
which Brunk had erected a cabin and apiary, 
and from Brunk’s death in 1888 until 1899 
this cabin was occupied by three successive 
squatters, none of whom claimed through or 
under Painter, and without effort by him to 
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eject In 1901 nr 1902 a forest rani^er 

went ni)on the i)renuses, which were unoc¬ 
cupied, and established a ranjijer station 
near the Ilrunk cabin. Findinij^ this cabin 
dila})idated, vermin-infested and uninhab¬ 
ited, the ranger ])urned it down. In 1907 a 
larger langer station was built and since 
then th(‘re have been added, in connection 
th(‘rewith, a barn, fence, water system, and 
ti'ees, with incidental grading and improve¬ 
ments, being of the value of $2,275. Tlie 
land is within alM)ut six miles of the main 


part of the (^ity of Pasadena, California, 
and is an attractive spot for the location of 
smnnuu- camps or (‘ottages and, beginning 
in 1JK)7, s])e(‘ial-use i)ermits, under tlie Act 
of dune 4, 1S97 (20 Stat. 11), as amended by 
tlu* A('t of F(*bruary 1, 1905 (22 Stat. 628), 
W(‘re granted by the For(*st Servi(*e to per¬ 
sons (lesij'ing to build summer c'ottages. 
These peiniitte(‘s paid annual rental to th(j 
Forest Servi(‘(‘ for such sj)ecial uses. There 
were issued, as to the land in question, one 
]permit in IfKlT, three in 1908, nine in 1909, 
s(‘V(‘n in 1910, foiii* i]i 1911, one in 1912, 
thr(‘e in 1916, and one in 1917. Under these 


])ermits twenty-six summer cottages have 
been ere(*ted, having a total value of at least 
$26,000. 

Milton 1). Paint(‘r, who, during much of 
the time up to 1916, resided in, and owned 
])roperty in Los Angeles, California, did not 
take any steps toward notifying the United 


States o 


f his ])urpose to exercise his ])rivi- 


lege to purchase the land under section 5 of 
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the Act of .^lareli 3, 1887, at any, time, either 
througli p;*esenting an application to pur¬ 
chase to the United States land office at Los 

« * « •. 

Angeles, or by protest against the occupation 
of the land and the placing of extensive im¬ 
provements thereon by the Forest Service, 
and the special-use permittees, or in any 
other manner. It was not until 1916 that 
Painter took any stei)s toward asserting his 
claim. Iiupiirics by liiiii concerning his 
claim, as to which he then had no s])ecilic 
recollection, brought him into contact with 
Harrison Ward, a title searcher at Los An¬ 
geles. After considerable difficulty in iden¬ 
tifying the land, Painter furnished Ward in¬ 
formation which enabled the latter to ascer¬ 
tain that the Sni)reme Court had in 1902 de¬ 
creed the land to belong to the United States 
subject to the right of purchase by Brunk 
or his assigns, and that tax arrears and other 
expenses would require an outlay of some 
$300 to make the claim one presentable un¬ 
der the Act of March 3, 1887. Painter was 
unwilling to spend this amount and on Oc¬ 
tober 25, 1917, sold for $50 all his rights un¬ 
der the decision of the court to Ward, who 
was willing to work the matter out himself. 
M^ard caused the deed to be made to Helen 
Givens, the relator herein, a relative, who 
paid no consideration therefor. Ward had 
not seen the land.since 1906 1 but,.bought it 
as a camp sit for his mother ydth whom rela¬ 
tor resided at Pasadena. iThe la,nd is about 
thirty miles from Los Angeles, yet ,Ward 

neither visited it nor made any effort,to as- 
2 
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certaiu from the records of the land office 
in Los Angeles or elsewhere whether the 
land was occupied or otherwise adversely 
claimed or held, but bought for a nominal 
consideration in willful disregard of proba¬ 
ble adverse claims, and on the chance that 
he might gain title. * * * 


The appellant began proceedings in the lower 
court, following the tinal denial of her claim, by 
the appellee, tlie Secretary of the Interior, whose 
decision was in affirmance of the decision of the 


Commissioner of tlie (leneral Land Office, rendered 
after the facts liad been fully developed by the 
testimony takim at a hearing. (R. ]). G.) 

Appellee tiled an answer in which he set up the 
following defenses: 


1. That his action was taken in due and 
proi)er exercise of judgment and discretion 
i‘e})osed exclusively in him by law and not 
subject to review by the court. (Par. 11, 
Answer, R. p. 11.) 

2. That the right to purchase decreed by 

the court to rest in Painter was lost bv 

% 

laches. (Par. 11-12, Answer, R. p. 11.) 

3. That Helen Givens was not a bona fide 
purchaser, or a purchaser of any kind, being 
the holder of a record title to the claim, for 
one Harrison Ward, the real plaintiff, who 
is not a bona fide claimant. (Par. 12, An¬ 
swer, R. pp. 12-13.) 

4. That the United States had appropri¬ 
ated the land to special and public use and 
has put other parties in possession. That 
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the United States and these permittees were 
entitled to be heard in any proceeding which 
would effect the present status of the land. 
(Par. 23, Answer, R. p. 15.) 

5. That the writ, if othenvise issuable, 
should be withheld on equitable principles, 
in the exercise of the sound discretion of the 
Court, and to prevent unjust hardship to the 
United States and the occupants and owners 
of the cottages on the land. (Par. 23, An¬ 
swer, R. p. 15.) 

If any one of these grounds constitute a full and 
complete defense to the suit, appellant can not, of 
course, succeed in this appeal. Appellee believes 
that each defense justified the ruling of the trial 
court. 

ARGUMENT 

Discussion of the second and third defenses stated 
in the answer will be first had, since development of 
the law in respect thereto will, in effect, estab¬ 
lish the remaining defenses. 

I 

The Right to Purchase Was Lost by Laches 

a. The precedents shotv that purchase must have 
been made within a reasonable time 

Neither the act of March 3, 1887, nor the regula¬ 
tions thereunder promulgated by the Land Depart¬ 
ment set any specific time within which the right to 
purchase was required to be exercised. 


10 


liowovei*, tlio courts and the Land l)ei)artment 
liave consti*ued this section from the beriming as 
i*e(|uiiing affiiiiiative action by the ])urchaser from 
tlie railroad company, and within a reasonable time. 
In San Jose Land and Water (>ompanu v. San 
Jose Iianch (■onijnintj (189 U. S. 177), the Sii})reme 
Court said of parties relying upon the section of 
the act of 1887 in (piestion, without having made 
purchase of the land: 

We agree with the Supreme (^ourt of Cal¬ 
ifornia that the i)laiutiff was not entitled, 
upon the showing of a mere right to pur¬ 
chase to demand that its title be adjudged 
good and valid. * * * 

An inceptive right under the statute was 
an iusuthcieiit basis of recovery. A party 
(‘an not rest forever on such a i*ight but is re- 
(piired by the statute before asserting it 
against iuno(‘eiit third parties to take some 
steps to perfect it. 

This (piestioii of the time allowed for making pur¬ 
chase under section 5, act of Man'll d, 1887, was 
more sjieciHcally before the Su])reme (Viurt in 
Uamseif v. Tacoma Land ('omj)anif. (196 U. S. 360, 
364.) The facts apjiear in the following excerpt 
from the opinion in that case, at page 363: 

It is urg(‘d that it can not be ])resumed 
that Congress intended that the land should 
be held indefinitely waiting for the election 
of the purchaser, and that the })rivilege must 
be exercis(‘d at once or considered as aban¬ 
doned. It is said that the land company 


11 


did not attempt to exercise the privilege im¬ 
mediately after the passage of the act, but 
waited for more than ten years. Obviously 
the statute is not a curative one, confirms no 
title, but simply grants a privilege. We 
shall assume that that ])rivilege is not one 
continuing iiulelinitely, that the land is not 
held free from entry until the purchaser 
from the railroad company has formally re¬ 
fused to ])urchase, and that he must act 
within a reasonable time. Nevertheless, we 
are of o})inion tliat the action of the Land 
Departnuuit must be sustained. It is true 
that the land company did not proceed im¬ 
mediately after the passage of the act of 
1887, but until 189(i both the railroad com- 
])any and the Land Department assumed 
that the land was already the property of the 
land company by its purchase from tlie rail¬ 
road (‘oinpany. While all ])arties con¬ 
sidered the full ecpiitable title as vested in 
the land company, there was no duty cast 
upon it of securing a further title by pur¬ 
chase from the (lovernment. Onlv after 
the decision in the ('orlis canc in 189(1, and 
on October Id of that year, was the land 
stricken fi'oni the railroad company’s list. 
Within ten montlis thereafter the land com¬ 
pany made its apj)lication. Now, whether 
it acted with reasonaltle ])romp1ness was a 
(piestion primarily for the (‘onsideration of 
the Land Department. That Dei)artment 
had before it the application of the plaintiff 
to enter the land under the general land 
laws, and that of the land company to pur- 
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chase it uiulei* the act of 1887; and after a 
full consideration it decided in favor of the 
land coin])any, a decision which, in effect, 
d(*terinined that the company had acted with 
all lU'cessary promptness and was entitled 
to the benefit of the statute. 


This case, it will b(‘ noted, turned upon the ques¬ 
tion wheth(‘r a})plication to ])urchase was made 
within a reasonable time, and decided that instead 
of ten ifvars* dc/f///, as claimed, oidy fen months 
elapsed after the duty to decid(‘ whether to purchase 
or not ai’ose, befoi-(‘ ai>])lication to purchase was 
made. On that th(‘ c(nirt ruled (pa^es dbd-dbd) : 


Of eoiii-se the ])rivik\<i:e granted by the stat¬ 
ute would be of little or no avail if it had to 

i)(‘ (*X(‘rcis(‘d cm the verv dav. Some time 

• • 

must b(‘ allowed for acciuirin^ knowledge of 
tin* situation and determining the course of 
action. 


After stating that the oeciq)ant of the land was 
charged with notice of the law, and the rights of 
the i)urchaser from the c(»m])any, the court said in 
conclusion: 


We are not justified in setting aside the 
decision of the Land Department and hold¬ 
ing that it erred in awarding to the land 
company the privilege which the statute, 
without any express limitation gives to it. 

It is confidently asserted that the controlling 
feature of this case was that ten months’ delav, 
under the circumstances, were not unreasonable 
and that the suggestion of counsel for appellant, 
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on page 13 of his brief, that the requirement of 
action within a reasonable time by one desiring 
to exercise the privilege given by section 5 of the 
act of March 3, 1887, was assumed merely for the 
purposes of the case. The court stated the reason 
for tlie rule avd sustained its application by the 
Laud Dej)artment. 

In the case of John Spiers et al. (37 L. I). 100) 
the Laud Department was confronted with just 
such a situation as this case now before the court. 
Two sections of land were claimed under the same 


gi’ants as did Dani(*l Drunk and Milton D. Painter, 
in this ca.se. tVmtracts to purchase were entered 
into in 1888, and the railroad's claim was hnally 
terminated in 1898, after notice (2() L. I). 697) 
pursuant to the decision (184 U. S. 49) supra. In 
March, 1898, the land was included by Lxecutive 
])roclaniation within th(‘ Pine Mountain and Zac<i 
Lake Forest Reserve. On Januai-y o, 1904, Spiers, 
claiming as purchaser for nominal (‘onsideration in 
1903 of the lights of the purchas(‘rs fi*om tlu* rail¬ 
road, ])rescntcd an application to ])urchas(‘ these 
secticms of land jiursuant to section 5 of the act of 
March 3, 1887. Paynumt of the ])ur(‘hase price 
was made in 1907. 


The Forest Sci vice, ])rotested against this appli¬ 
cation to ])urchase. In consideration of the case 
the Secretarv stated: 


At the saiiK^ time, the right given by the 
act of 1887 was a privilege or option to ac¬ 
quire right and title rather than a vested 
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right ill the land. It did not touch or affect 
title that remained complete and unimjiaired 
in the United States until such time as the 
one having this ])rivilege should so act in ex¬ 
ercise of it as to show intent to claim the 
b(*netit and to obtain title by comjiliance with 
th(‘ condition fixed. The United States 


ow(*d him no duty, was under no obligation, 
but of its fi'(‘e gi'aee offered liini a ])i'ivilege 
wlii(*]i lu* might seize u])on or not to heal his 
disa])])ointin(‘nt at loss of title and disem- 
bari*ass liis entam^led affairs. There are no 
words of gra.nt in the act. The effective 
Words aft(‘r (h'sm'ipTion of tlie class(‘s of ])(‘r- 
sons and tin* condiTions of tlieir (pialiticatijni 
ai*e simplv that “ it shall Ik* lawful for the 
Ixrnd f'ulc ])ur(‘Iiaser tlieivof from said C(nn- 
pany to make payin(‘nt to the United States 
foi‘ said lands at the ordinary government 
price for like lands, and that thereuiHUi jiat- 
(‘iits shall issue theri‘for to tlie said b()}fa fide 
j)ur(*liasei*. Ids heirs or assigns.” 

'illis was a ni(*re piavilege and was s(> held 
by the court in /ib/a/sc// v. Tttnnua Land 
roinnnnji. (19t) U. S. htiO, 


It is true tin* Jenkinses tiled an ap])lication 
XoV(‘mlK'i* ‘Jo, 1S9S. within tlir(*e months from 


S(‘pu‘ml)er 7, 1S98, wlnm the land was 
opeiH'd to (Uitry, but tluit a])})lication was not 
1 )U 1 *su(m 1 . Nothing more was done until Jan- 
iiai-y o, 1904, orcr fiir i/cars. A homestead 
(‘laimant or proposed purcliaser under the 
timber and stone act, a contestant and a se¬ 
lector under the act of June 4, 1897, are held 



15 


barred by such delay. Hattie E. Bradley 
(34 L. 1)., 191); Josinia L. Smith (31 L. 1)., 
57); Eimiia H. I^ike (32 L. 1)., 395) ; Zachary 
T. Hedges (32 L. 1)., 520). No higher right 
(H* liighcr e(|uity arises under the act of 1887. 


On reh(‘aring of this ease, this view was ampli- 
tie(i as follows (37 ]j. H. 237): 


It is strenuouslv insisted 1)V counsel for 
applicants that the l)ei)artinent erred in 
holding that delay of the i)rotest, under the 
circumstances, “ constituted such a ladies as 
to warrant the forfeiture or denial of the re¬ 
lief provided by tlie act of March 3, 1887,” 
and it is insisted ” that no injury has been 
done, noi‘ will accrue to anv one bv reason 
of the delavs which have occurred in the 
matter of proving title to these lands by the 
applicants ” under said section 5, and, since 
no statutory limitation is found in said sec¬ 
tion 5, ” there is no authority vested in the 
executive department of the Government to 
make requirement of prompt or speedy pre¬ 
sentation or completion of claims under said 
act, nor to declare forfeiture of right on ac¬ 
count of delay in so doing especially in a case 
like this where no injury has resulted or may 
result, to any one from the failure of the 
beneficiaries to promptly and diligently 
prosecute to completion their respective 
claims.” 

It will be observed that the contentions of 
counsel in said motion were fully considered 
and decided in said departmental decision. 
It was stated therein that parties were fully 

3 


92734—lifr 
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notified by said procdamation of March 2, 
1898, tliat the Government had reserved said 
lands with other surrounding tracts in the 
forest reseiwe “ incurring in respect to it 
large expenditure of money for conservation 
of its forces and the water sheds of the 
streams.” 

It can not be successfully denied that large 
sums of money have been expended by the 
Government in the care of said forest re¬ 
serve* from vear to vear, and it would be 
manifestly deti'imental to the interests of the 
Government to ])ermit applicants under said 
section 5 to delay indetinitely to perfect their 
claims. Mori’over, the learned counsel for 
the applicants is clearly in error in his con- 
t(‘ntio)i con(‘ci*niiig tiie authority of the De- 


])artm(‘nt to reejuire the beneficiaries to 
])roini)tly conii)l(‘t(* tin'ir claims. It may be 
con('(‘d(‘d that then* is no s])ecitic statutory 
r(‘(iuii’(‘in(‘nt in said section 5 that claimants 
th(*reun(lei- must eomplete their claims 
within a s])ecitied time, but, in the absence 
of such ie(iuireinent, the Department, in the 
exercis(‘ of* its supervisory authority, may 
]n*oj>erly recpiire that said applicants must 
('X(‘i’eis(‘ due diligence in making ])roof and 
])ayment for lands claimed under said 
section. 


As asserting a contrai*v vi(‘w of the act of 1887, 
app(*llant cites in his l)rief (}). 25) Ch)(jsfo)i v. Pnl- 
wrr (22 L. 1). 77). Tliat decision of the Land De- 
partnunt is that the cr(‘ation of the San Gabriel 
timberland res(*rve, did not extinguish rights to 
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purchase granted under the act of March 3, 1887, 
supra. That is still the view of the Land Depart¬ 
ment. That, however, does not alter the further 
fact that the creation of a forest reserve, by public 
proclamations or orders, may affect the time within 
which one entitled to purchase lands under section 
5 of the act of March 3, 1887, is apparent. In the 
Spiers case, supra (37 L. 1). 237), it was specifically 
pointed out, on a contention similar to that made by 
counsel for appellant in this case, that only three 
months elapsed without steps to purchase being 
taken in the Clofjston case, which was no precedent 
for the claim that long delay was immaterial. 

The language of the proclamation of December 
20, 1892 (27 Stat. 1049), has been quoted herein as 
to the areas excepted from its operation. They ex¬ 
cluded valid entries of record and settlement rights 
with this provision. 

Provided that this exception shall not con¬ 
tinue to ai)ply to any particular tract of land 
unless the entryinan, settler, or claimant 
continues to comply with the law under 
which the entry, filing, settlement or loca¬ 
tion was made. (Italics by counsel.) 

The withdrawal was a continuing one, designed 
to attach to all lands within the boundaries set foi*th 
in the proclamation whenever defaults occurred by 
any party who claimed the land. The scope of such 
withdrawals is one long familiar to the Land De¬ 
partment and is ably stated in the opinion of 
Assistant Attorney General A"an Deventer, in re 
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Navajo Indian Reservation (30 J.. 1). 515, at p. 520), 
wlieie the fore.i^oini^ lan^na^e is dis(*Tissed. 

ruder the })rovisions of the aet of Mareh !>, 1887, 
settlers \v(*re uiven foil proteetion, and as to seetion 
5 of said aet, nrcfcrcnve was uiv(*n tliose who setthnl 
n])on lands ufh( rtrisr pHn’hasahlr under snid ser- 
fi(»n, provided setthanents were made snhse(iiient 
to l)eeeinl)er 1, 1882. Can it b(* said that settlers 
who were to lose their rights for failure to assert 
them within tlu* time preserihed by law, be(*aiise of 
the Forestrv withdrawal, were intended bv (5)n- 
gi*ess, in the a(*t of Maivh 3, 1891, to oe(‘ii])v any 
worse position than persons having a mere i)rivi- 
lege to purchase who delayed action for years, 
sim})ly because there was no expressed time limit 
in the act of 1887 ? Obviouslv not. 

The decisions of the courts and of the Land De¬ 
partment clearly establish that, although no sj)e- 
cific time limit was stated in section 5 of the act of 


I^Iarch 3, 1887, nevertheless, such claims were re¬ 
quired to be asserted \nthin a reasonable time. It 
is well settled, of course, that what constitutes a 


reasonahle time is governed by the facts in each 
particular case. As has been shown, the mere ex¬ 
istence of a forestrv withdrawal, without anv 
ranger station or other im})rovenients placed upon 
land j)urchasable under section 5 of the act of 
March 3, 1887, has, in the administration of the act 
by the Land Department, had a material bearing 
on what was a reasonable time. Failure to act 
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witliiii a reasonable time is of course laches, as that 
term was em])loyed in appellee’s action on appel¬ 
lant’s claim. 

b. The f<t(‘ts sltotr unreasonable delay or laehes 

This rec'ord sliows that Painter, assignee of 
Brnnk, waited 14 years after his right to purchase 
the land was established by the court before doing 
anything. Then Painter merely sold for $50 
rights for which he paid $n,(X)0 thirty years before, 
and as to lands within six miles of Pasadena, Cali¬ 
fornia, a city of considerable size, whose growth 
must have greatly enhanced the actual value of the 
land during the thirty years. Fifteen years passed 
before the right to purchase was attempted to be 
exercised. (R. p. 12.) Counsel for appellant, on 
pages 5 and 14 of the brief, suggests the reason for 
Painter’s delay as “ probably because the land re¬ 
mained unsurveved for the next ten veai*s,” and 
(i>- o) “ as an application would have been fruit¬ 
less before survey, it is not hard to see, as a practi¬ 
cal matter, why Painter took no steps to perfect his 
title. Furthermore, Painter evidently believed 
that his rights were protected ])v th(‘ (’ourt decree 
to which the United States was a party, and that 
time was no occasion to take further steps until he 
found a purchaser for the land.” 

It is resi)ectfully suggested that these inferences 
are not supported by anything in the re(*ord which 

indicates that Painter faih*d to act for anv such 

% 

considerations, and it is submitted that the practice 
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of the Land Depaitinent permitting him to assert 
liis claim prior to survey, probably would have in¬ 
duced action looking to a survey earlier than 1912, 
and, whether such was the case or not, such applica¬ 
tion would have constituted the performance by 
Painter of everything the law recpiired him to do 
t(»ward establishing a claim to the land and left no 
room for doubt as to Iiis purpose. His conduct 
clearly indicates the true situation, which is, that he 
abandoned all interest in the land for manv vears. 


And th(‘ record shows that ap})ellant\s claim thereto 


arose from contact established when Painter was 


attempting to ascertain the facts as to a claim, the 
details (d which he had forgotten. ((R. p. 12.) 

These lands are now held bv the United States 
to a special and i)ublic use and, pursuant to the 
laws of the United States and regulations made 
tluu-eunder by the Srcrctarfj of Agriculture, 
Twentv-six summer homes have been erected on 
the land and are owned bv citizens of the United 
States. The cottages are worth $26,000. (R. p. 

12.) Does this have any bearing on the question 
of laches? Counsel for appellee believes that it 
does. 


The rule as to laches is well stated in the case of 
Galliher v. Cadirell (145 U. S. 368), cited for ap¬ 
pellant (p. 14, Brief ), and quoted from as follows: 

But^^'is unnecessary to multiply cases. 
They all })roceed upon the theory that laches 
\ is not like limitation, a mere matter of 

\ time; but ])rincipally a question of the in- 


equity of peimitting the claim to be en¬ 
forced * * *, 

The facts in the Galliher case are analogous to 
those in this, and the decision in that case corres¬ 
ponds to that of the appellee on the claim of appel¬ 
lant. The situation was that Mrs. Galleher was as¬ 
serting a right to purchase lands in the outskirts 
of the City of Tacoma, Washington, under an act 
of Congress, which gave all persons, who prior 
thereto had made homestead entries, rights to se¬ 
cure title to the land “ upon pa\Tnent of the Gov¬ 
ernment price therefor. ’ ’ Mrs. Galliher delayed as¬ 
sertion of her claim from 1884 to 1890. She knew 
the location of the land and resided 40 miles from 
Tacoma, and in the interval between 1884 and 1890 
the growth of that city greatly enlianced the value 
of the property involved, which was in the hands 
of persons who had acquired title under other pub¬ 
lic land laws. In consideration of Mrs. Galliher’s 
claim the court said : 

The laches of appellant is such as to de¬ 
defeat any rights which she might have had, 
even if these prior questions were deter¬ 
mined in her favor; and in this respect it is 
worthv of notice that there has been in a 
few years a rapid and vast change in the 
value of the propeily in question. * * * 

And the qiu*stion of laches turns not simply 
upon the number of years which have elapsed 
between the accruing of her rights, whatever 
they were, and her assertion of them, but 
also upon the nature and evidence of those 
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the (‘hanges in value, and otlier eir- 
(‘innstanees (K*eni*rin^ during that lapse of 

vears. The eases an' nianv in which this 

« • 

defence has been invoked and considered. 
It is true, that bv reason of theii* differences 
of fact no one case hc'coincs an exact prece¬ 
dent f(»r another, yet a nniforin i)rincipl(‘ 
prevades them all. TJicji jjroccvd on flic 
assn ill j!f ion that the partij to whom laches 
is i)n/a(fc(l has knowUuhjc of his rif/hfs, and 
an ample opportnnitp to esfahlish them in 
the proper forum ; that hij reason of his deUeif 
the adverse part if has p(K>d reason to believe 
that the alleged riphts are ivorthless, or have 
been abandoned; and that because of the 
chanpe in conditions or relations durinp this 
period of delajp it would be an i)ijustice to 
the latter to permit him to now assert them. 
(Italics by counsel.) 


The (’ourt's conclusion in this case was tliat Mrs. 


(lalliher’s claim was barred bv laclu's, a material 
(*onsid(‘ration in connection tlu'rewith beini** the 
change in values as to which the court said (p. d75), 
“ She was living about 40 miles from the land and 
must ])e ])resumed to have known something of the 
changes going on around it.” 

In this case Painter knew the location of the land 


with refei'ence to Pasadena, California. He lived 


in Los Angeles (R. p. 12), a city not far from Pasa¬ 
dena, and the place in which the United States land 
office was located, and upon the records of which the 
forestry reservation appeared, and was charged 
with notice, from possession of the United States 


Forest Serviee, and the oeeiipaii(?y of the land by 
the s])eeial use permittees. Iii Winona and St, 
Pctcrsburfj Railroad v. United States (165 U. S. 
48)1, at ]). 485), a claimant under another section of 
tlie act of Marcli d, 1887, was held chargeable with 
notice from jmssession of all the rights of claims 
of party in possession. In the case of Felix v. Pat¬ 
rick (145 U. 8. )n7-o35), the United States Su¬ 
preme Court dcM'lined to aid an heir of a deceased 
Iirhaii wlio was seeking to have a defendant in pos- 
s(‘Ssion (l(‘clai ed trustee for liiin of property then in 
the city of Omaha, Nebraska, worth a large 
amount of monev. Tlie Indian claimed on the 
gionnd that scrip, n[)on which title from the Gov- 
ernni(‘nt was ac(iuired, was fraudulently procured 
from his anc(‘stor for $150, and located 28 years be¬ 
fore. The suit was brought in 1890 and plaintiff 
did not accpiire (‘apacdty to sue until 1887. The 
coin-t h(‘ld tliat despite the incai)acity to sue until 
1887, plaintiff had not shown wlien the fraud 
all(‘ged was disco cored and that he had acted 
promi)tly. Kelief was denied. 

Again, in tin* case of JJonoi v. ilorsky (175 U. S. 
205, 208), llorsky, who from 1874 to 1891 had been 
in joossession of certain lands in Helena, Montana, 
under a patent which was junior to one issued to 
Moran, }>revailed over the latter upon the finding 
by tlie Court that Moran had left a valid mining 
locati(Ui in 1874 and did not return until 1888. The 
court thei'e said: 
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One who, having an inchoate right to prop¬ 
erty, abandons it for 14 years, permits others 
ot acquire apparent title, and deal with it as 
theirs, and as thoiigli he had no right, does 
not api)eal to tlie favorable consideration of 
a court of equity. * * * There always 

comes a time when the best of rights will, by 
reason of neglect, pass beyond the i)rotectiug 
l each of the hands of e(iuity and the })resent 
case clearly illustrates that proposition. 


(’ouns(*l for apjiellee finds nothing in the cases 
cited by appellant (Brief, i)p. 15, lb, 17), which 
have any specific bearing upon the situation dis¬ 
closed in this case, but notes that the rule stated in 


those cases relate to iiistaiices where pai ti(‘s acted 


with actual )i(tfic(\s of the rights of ])laintifrs, and 
evidently are intended to support aiiiiellantV; claim 
that th(‘re was some notice which ])Ut the United 
States uiKUi iiajuiry and ])r(‘S(‘rved for 15 y(‘ars 
the right to ])urchase claimed by appellant. 


c. There ivos no notice of aitpelJnnts' elnini, which 
preserved the ripht to purchase 

This ])resents the chief point of ajiiiellaut's 
claim, i. e., that since the a])propriator of this land 
is the United States, and the United States was 
a iiartv to the suit in which, bv the final decree of 
1902 Painter's rights were adjudicated, the right 
to purchase is today unaffected by the admitted 
change in conditions. 

Conceding that the decree was something which 
charged the United States, and each of its officers 
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and agents with notice of the matters therein con¬ 
tained, what did the notice to disclose? Merely 
that Painter had the right to make payment of the 
purchase price, and receive patent for the lands 
“ upon complying with the provisions of said 
section o "" of the act of March 3, 1887. The de¬ 
cree gave him a jtrivilege only. {Ramsey v. Ta¬ 
coma Land Co., supra.) It lay with Painter 
whether he would or would not purchase the land. 
Until he put his application of record in the Land 
Dei)artnient, he had a mere option. The option 
lasted only for a reasonable time and upon failure 
of Painter to act within that time, the forestry 
withdrawal attached. The laud belonged to the 
L^nited States. It had a right to appropriate it 
to public uses, or to deal with it as it chose, sub¬ 
ject to Painter’s option, so long as that existed. 

The S(‘er<‘tary in his decision stated no specific 
time when Painter’s right was lost by laches. 
Counsel for appellant asserts (Bnef, p. 21) that 
the Secretary has difficulty on that point. He has 
had none, nor will this honorable Court. Since 
‘‘ laches is not like limitation, a mere matter of 
time ” (Galliher v. Cad well, supra)., a finding as 
to the precise day, month, or year was not required. 
The Secretary was dealing with a claim neglected 
for fifteen years as to lands with a changed status 
and value. His finding that such delay was un¬ 
reasonable was all that was required. He knew 
that five years after survey had also elapsed and 
found that delay also unreasonable. 
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This disiK)ses of Painter’s rights, and, of course, 
eliminates Harrison Ward and his agent or trustee, 
Helen Givens. Certain facts as to the purchase bv 
Ward, and Helen Givens’s interest in this claim, 
wei’e stressed in the couit below and will be here 
brieriv repeated. 

II 

HGcn (iivnis is «nil.v the a^eiit of Harrison Ward, 
who is the real elaiiiiaiit, and a mere speculative pur¬ 
chaser 


Harrison Ward, a title searcher bought from 
Painter for tifty dollars all Painter’s rights as to 
the land involved on the chance that he might gain 
title. (U. p. 12.) ’rite risk was worth taking, ow¬ 
ing to the value of the ])roperty, both as to location 
and iinpi'oveincnts. Helen Givens was named as 
transferee, although she did not j)ur<*hase in fact, 
or pay anytliing for Painter’s rights. ( R. j). 12.) 
She is only a nominal party. 

What did Ward buy The ]>etition says that 

“ Painter—bv grant deed—conveved tlu^ land in 

• ^ * 

question and all his right, title, and interest in 
Brunk’s c(»ntra(*t of purchase.” (R. }). 5.) 

Painter had no title, so that all that Ward bought 
was Painter’s rigid to purc'hase, if it existed. 
Paint(‘r evidentlv didn’t believe that it did exist, 
for he sold for a nominal sum. 

It is (‘oidended (Brief, p. 21) that Ward pur¬ 
chased whatever J'ainter had, and no matter what 
knowledge Ward may have had, or could have ac- 
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quired by examination of the land, whose valuejfor 
camp sites was known to him (R.ip.jl2), neverthe¬ 
less, whatever Painter had. Ward acquired and 
gave to Helen Givens. 

The speculative character of Ward’s purchase is 
conceded (Brief p. 22), but it is asserted that that 
fact is immaterial. 


Osborn v. Knitjht (23 L. 1). 216) is cited as estab¬ 
lishing the view of the Land Department that spec¬ 
ulative purchases were permissible under the act of 
March 3, 1887. (Consideration of the case as a 
whole will show that, des})ite the language quoted, 
it was to prevent hardship to Ivniglit, that the case 
was reviewed, in the exercise of sui)ervisory power. 
Tliat meant tliat Knight was entitled to the land 
whatever its alletjfd value. As to the fact of his 
being a fornun* officer of the Land Department, the 
Secretary ex])ressly found that his knowledge ac¬ 
quired wliile in office as to the i-aih*oad’s grant was 
eri'oneous and had no bearing upon the claim and 
hence did not affect his bona fides. 

In the very decision of the Supreme Court of the 
United States which established Painter’s right to 
purchase {United States v. Southern Pacific Rail¬ 
road Company, supra) —a claimant occupying a sit¬ 
uation similar to that of Harrison Ward and Helen 


Givens—was held to have no right to purchase un¬ 
der section 5 of the act of March 3,1887. 

In that case one Graves, like Helen Givens, paid 
no cash consideration, and, like Harrison Ward in 
this case, bought under circumstances indicating a 
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purely speculative purpose, and an attempt to se¬ 
cure advantage in return for his skill in prose¬ 
cuting a claim, rather than through a purchase in 
honest reliance upon the title of the railroad com¬ 
pany, or his grantor’s claim. As to the claim of 
Graves the court said : 

Now while the statute is remedial and 
to be liberallv construed in order to carry 
out the ])urj)oses of its enactment, yet to sus¬ 
tain this ])urchase as one made in good 
faith would ignoi*e the plainest ])rovisions 
of law in respect to hona fide purchasers, 
and troidd uphold almost any kind of specu- 
lative purchase. (Italics by counsel.) 

Tt is true that Graves was undertaking to secure 
re])a}Tnent to aliens of i)urchase money paid to the 
railroad company, and was to sell the land when 
title was acquired to secure funds to make such re- 
])ayinent. He was, however, to have the remainder, 
and it will be evident upon consideration of the 
case that Graves’s purchase for the purpose of en¬ 
forcing a doubtful claim, if possible, and not in 
honest reliance upon the validity of such title, ex¬ 
cluded him from the class entitled to the benefits of 
this remedial act. 

If Graves was denied a right to purchase, where 
there was no laches, or intervening usage of the 
land, charging him with notice of intervening 
rights, assuredly Ward and Hiss Givens have no 
standing as persons entitled to the relief granted 
bv the act of Harch 3,1887. 
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Congress, by the act of 1887, was seeking to re¬ 
lieve, on equitable grounds, pei*sons who had bought 
land thought to belong to the raili*oads, or the as¬ 
signees of such persons, who also believed in the 
railroad’s title. Harrison Ward never pretended 
to buy anything except Painter’s long neglected op¬ 
tion to purchase. He knew, of course, that the 
United States owned the land. He is likewise 
chai*geable with notice of the forestry withdrawal, 
and, knowing the land, and its value for camp sites, 
acted at his peril, in failing to ascertain the facts. 
He is a mere speculative purchaser, and Miss Giv¬ 
ens, as trustee of the record title to whatever Ward 
acquired from Painter, is in no better position. 


Ill 

The United States and the special use permittees are 
parties whose rights preclude the relief sought 
In paragraph 2I> of appellee’s answer to the peti¬ 
tion of Helen Givens it was averred that the per¬ 
mittees and the United States were indispensable 
parties to this proceeding. As the action is for 
mandamus to compel the Secretary to act, as a pub¬ 
lic oflSeer, these parties obviously can not be parties 
to this proceeding. In presenting the matter to the 
court below counsel for the Secretary, by memo¬ 
randum brief stated: 

Counsel confesses error in suggesting that 
the permittees could be made parties defend¬ 
ant in this proceeding but repeats the real 
point to his contention which is that the 
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United States, fee.owner of the land, has 
appropriated it to a public use under laws 
j)assed by Congress and has expended con- 
siderable money thereon for this public pur¬ 
pose and has authorized and encouraged, 
and received consideration for, the use of 
the land by twenty-six ])arties who have 
erected valuable improvements upon the land 
pursuant to authoiity giviui by acrts of Con¬ 
gress, and any suit which will affect the title 
of the United States and the rights of these 
])ermittees ought to be one in which they may 
be heard. 


That contention is here repeated. That the Ignited 
States may utilize* its laud for ])ublic purposes is 

elementarv. That it mav utilize tliem for forest 

• • 


reservations is establislu'd by statute (act of March 
3, 1891, siipni), and that the Secretary of Agricul¬ 
ture has charge of tlie administration of these reseu*- 
vatioiis, and may make r(*gulatious g()verning their 
occupancy and use, can neither be doubted , nor 
denied. (Act of June 4, 1897 (30 Stat. 11),. and 
act of February 1, 1905 (33 Stat. 028). United 
Siafes V. (h'imaud (220 U. S. 506, 523), Light v. 
United States (220 U. S. 523, 538).) 

The Secretarv of tlu* Interior, as shown bv the 
record, has no jurisdiction over these lands. They 
are set aside for forestry purposes, and, pursuant 
to lawful authority, given by the head of another 
Executive Department, are being held and occu- 
l)ied by citizens. Is the-Secretary of the Interior 
in a position to pass title from the United-States 
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under the alleged authority of section 5 of the act 
of March 3, 1887, in the face of the fact that the 
United States, acting through another Executive 
Department, of at least equal jurisdiction over the 
land, has appropriated it, and may he issue patent 
ovei* the protests of the head of that Department? 
If this were an action in equity the answer would 
clearly be ‘‘ No.” The United States would be held 
to be an indispensable party. The test was stated in 
Minnesota v. Hitchcock, 185 U. S. 373, as follows: 

The question whether the United States is 
a party to a controversy is not determined 
by the merely nominal party on the record 
but by the question of the effect of the judg¬ 
ment or decree which can be entered. 

The United States, not this defendant, would be 
the i)arty vitally affected by the issuance of a 
patent, should the courts grant the relief sought by 
this aj)pellant. Louisiana v. Garfield (110 U. S. 
70) is an earlier authority for the same rule. 

That the rule applies as well to claimants in 
])ossession of lands under laws of the United States 
is a])])arent fi'oni Bradij v. Work (203 U. S. 435) 
and Foltz v. Payne (50 App. D. C. 155). 

Ft is a])pellee’s contention that the fact that the 
s})ecial use })ermittees secured their possession un¬ 
der another Executive Department does not alter 
the fact that they have a right to be heard. Nor 
is there believed to be any force in the argument 
for appellant (Brief p. 18) that the saving clause 
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inakin.u: tlie permits subject to “existing valid 
claims ” eliminates these permittees. Their ])er- 
mits would hav(‘ been subject, in law, to valid 
claims had the clause been omitted. It is not 


stated, and counsel is certain not intended to be sug¬ 
gested, that this language was placed in these per¬ 
mits specially to notify as to Painter's unexer¬ 
cised right (d* ])urchas(‘. Such was not th(‘ case. 
The claus<‘ was a formal one, a})pearing in all such 
])enuits. NVhether these permittees had notice or 

not is a matter which thev should be allowed to 

% 


litigate before the Ignited States’ title is taken away, 
thereiw subjecting them t<» ouster by appellant. 

The one (piestion remaining on this ])oint is 
whetluu*, this being a proc(‘eding in nKUidanius, to 
which the Fnit(‘d States and its licensees can not 
become parties, their rights may be taken away, 
and th(* ))urden of suing a])pellant to regain them 
cast upon them. It is well settled that mandamus 
and suits against ])ublic officers for relief in equity 

are actions of kindr(*d charactei* and differ chietlv 

• 

as to the form of ndief sought. {Xohlc v. r^ion 
Nircr Lo(j(fiug Com pan fj, 147 U. S. 165.) It is also 
settled that mandamus will be awarded or with¬ 


held on principles of equity. {Payne v. Olsony 50 
App. I). (\ 119-122.) 

The conclusion required is that appellant can 
not, by his fonn of action, defeat the right of the 
real parties in interest to be heard, and that, upon 
the fachs shown, the Secretary of the Inteiior is 
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without jurisdiction or authority to issue the pat¬ 
ent sought. 

IV 

The courts lack jurisdiction to review or revise the 
action taken b.v appellee, upon the facts shown by 
relator 

What has heretofore been shown discloses that 
the action of appellee was neither capricious nor 
arbitrary, and such action is not averred. 

The claim relates to lands asserted to be public 
lands of the United States. Whether they are, or 
not, in the present state of occupancy under the 
Forest Service, is a matter elsewhere in this brief 
discussed. Unless they are public lands, subject 
to the jurisdiction of appellee, as head of the 
Land Department, this suit must be dismissed. 

It is not seriously contended that appellee does 
not have judgment and discretion, vested in liim by 
law, to adjudicate and act finally upon appellanUs 
claim. 

The claim for appellant is (Brief pp. 9-13) that 
the facts being agreed upon, the questions of what 
constitute laches, and want of good faith, under the 
statute, are questions of law, sei)arable from the 
facts, and hence exclusively within the province of 
the courts. Roberts v. Vnited States (176 U. S. 
221), and Marquez v. Frishee (101 U. S. 473) are 
cited. The latter case related to presumptions as to 
the correctness of the decisions of the Land Dei3art- 
ment in suits after the Land Departmeiif had parted 
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with jurisdiction of the land. Obviously it has no 
bearing on this situation. Likewise the Roberts 
case is inapplicable, since it related to a statute 
whi(di conferred no discretion upon the executive 
officer involved—the Treasurer of the United 
States. 

As was suggested in Ramscfj v. Tacoma Land 
Comf/ani/, supra, on the question of the diligence 
of the land company in asserting a claim under 
section 5 of the act of March 3, 1887. 


Xow whether it (the company) acted with 
reasonable ])ronii)tness was a (piestion 
marilff for flic Land Department. 

Th(‘ meaiiing of the teini “ j)irniarily ” as used 
by the (‘ourt is apj>arent. That was a suit betw(*en 
private claimants after the Land Departnu^nt had 
j)arted with jurisdiction, and the right to change 
the position of the ])arties, dis(*ussed in Marijnez v. 
Frishic, sui)ra, was in mind, as the secondary au- 
th(»ritv in the matter. 

d'h(‘ only ground for mandamus which might 
exist would be that ap])ellant lias done ev(*rything 
the law lecpiires her to do, and apiiellee wrongfully 
withholds the patent which the act says “shall is¬ 
suer'' The difficultv here is that the law contained 
the imjilied requirement that apjdication to jmr- 
chase be made within a rc'asonable time. The ap- 
j)ellee, after full hearing of aiipellant, decided that 
she had not (*om])lied with the law in that respect. 
In that matter his decision is tinal and conclusive 
upon the courts, so long as the land is subject to his 
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jurisdiction as head of the Land Department. 
{Barden v. Northern Pacific Railroad Company, 
154 L^. S. 288; Brown v. Hitchcock, 173 U. S. 473; 
United States ex rel. Rives v. Work, 267 U. S. 
175-185, and the authorities therein cited.) 

This case is in reality an effort to secure, through 
this proceeding, appidlate review by the courts of 
appellee’s decision on its merits. (In re Key, 189 
U. S. 84; Riverside Oil Company v. Hitchcock, 190 
U. S. 316.) 

V 

The writ should be denied on equitable principles 

No discussion of the inequities and hardships 
whicli will attend the issuance of a patent to appel¬ 
lant need be here repeated. AVhat has heretofore 
been said ami)ly illustrates that situation. The ap- 
j)(‘llee has broad supervisory powers, which he may 
exercise in the interest of the United States or its 
citizens, in the administration of the public land 
laws. {United States v. MacDaniel, 7 Peter 15; 
and Knight v. Land Association, 142 U. S. 161- 
181.) This power, in the absence of any statutory 
authority could have been invoked in the instant 
case. The circumstances wan^anted it. 

The courts, as well, have discretion in the matter 
of granting the writ of mandamus. {United States 
ex reL McManus v. Fisher, 39 App. D. C. 176; and 
United States ex reL Laws v. Davenport, 34 App. 
1). C. 502.) The writ issues only upon equitable 
principles, Payne v. Olson, supra, and if all other 
defenses stated by appellee in his answer were un- 
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availing still the lower court was entitled, upon the 
facts, to decide that the writ should not issue, and 
it is believed that if that ground alone were to be 
decisive of the case, this Plonorablf* Court would 
reach the same conclusion. 

CONCLUSION 

The matters disclosed by the record and the prec¬ 
edents herein cited are contidentlv believed to 
establish beyond doubt that this appellant is with¬ 
out rights; that appellee’s answer stated full and 
complete defenses to the matters averred in appel¬ 
lant’s petitmn, and that the Honorable Court below 
was correct in his ruling and that his decision, dis¬ 
missing the petition should be affirmed. 

Respectfully submitted. 

Donald V. Hunter, 
Attorney for Appellee, 

E. O. Patterson, 

Solicitor^of Counsel, 
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